United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


“Thited States Court of Appeals. 


For tee Disreicr or Conumera Crscurr 


No. 16466 642 


Morzis Fox, Appellant, 
| 


v.-.. 


Frank Lone, et AL., Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


JOINT wefan 


United States Court of Appeals 


for the District of Cobeana Circuit 
FILED JAN 2 0 1662 
rp dina 


~~ EERE 
Parsa or Braow 8. Anascs, Wasmmoron, D.C. 


INDEX TO APPENDIX 
Page 
Complaint for Declaratory Judgment, filed July 31, 


Summons and three returns of service of Complaint 
and Summons on each of the three defendants ... 


Notice by defendant, Horad, to take deposition of 
Morris Fox, August 8, 1956 


Notice by defendant, Horad, to take deposition of O. 
Roy Chalk, August 13, 1956 


Notice by defendant, Horad, to take deposition of Irv- 
ing H. Glassir, August 17, 1956 


Motion of plaintiff for leave to take depositions of the 
three defendants, with points and authorities and 
supporting affidavit, filed August 7, 1956 


District Court Order of August 13, 1956 vacating no- 
tices for taking depositions of Fox, Chalk and 
Glassir, and postponing to August 31, 1956 the 
taking of depositions herein 


Motion of defendants for more definite statement of 
plaintiff’s complaint, with notice of hearing, filed 
August 28, 1956 


Stipulation of counsel for plaintiff and for defendants 
extending to September 18, 1956 time for filing 
reply to above motion for more definite statement, 
filed September 5, 1956 


Memorandum of Points and Authorities in Opposition 
to Motion by Defendants for More Definite State- 
ment, filed September 18, 1956 


Notation of dismissal under District Court Local Rule 
13 for failure to prosecute, as of March 18, 1957, 
filed March 22, 1957 


Motion of plaintiff to quash defendants’ notice to take 
oral deposition and for reinstatement of the case 
and for default judgment for plaintiff, with memo- 
randum of points and authorities in support and 
notice of hearing, filed April 22, 1957 ‘ 


Index Continued 


Page 


Defendants’ points and authorities in opposition there- 
to, and affidavit in support, filed April 27, 1957 .. 31-36 


Plaintiff’s reply memorandum thereon, filed May 6, Pe 


District Court Order dated May 10, 1957 quashing 
defendants’ notice to take deposition of plaintiff, 
granting reinstatement of the action, and deny- 
ing judgment for plaintiff, filed May 10, 1957 .... 


Notice by defendants’ counsel to take deposition of 
plaintiff on May 23, 1957, filed May 14, 1957 .... 


Motion of plaintiff to vacate notice to take his deposi- 
tion on May 23, 1957 and to reset for a date not 
earlier than June 3, 1957, with notice of hearing 
thereon and certificate of service, filed May 23, 
1957 


Defendants’ memorandum of points and authorities in 
opposition to that motion, filed May 23, 1957 


Order granting plaintiff’s motion and setting May 27, 
1957 for taking plaintiff’s deposition, filed May 24, 


Order of May 31, 1957, filed May 31, 1957, by District 
Court denying defendant’s motion for more defi- 
nite statement 


Defendant’s answer and counterclaim and demand for 
jury trial, filed June 10, 1957 


Stenographic transcript of May 27, 1957 deposition of 
plaintiff, called for examination by defendants, 
filed June 17, 1957 


Subpoena, (issued by counsel for defendants) to Irv- 
ing H. Glassir for taking his deposition on June 
26, 1957, with return of service thereof June 19, 


1957 (without filing date) 


Notice by defendants’ counsel to plaintiff of taking 
deposition of Irving H. Glassir on June 26, 1957, 
filed June 24, 1957 116 


Plaintiff’s answer to counterclaim, filed July 1, 1957.. 117 


Index Continued ili 


Page 
District Court Clerk’s notation of calendaring of the 
case, July 1, 1957 


Stenographic transcript of June 26, 1957 deposition of 
Irving H. Glassir, filed November 29, 1957 


Notice to plaintiff by defendants’ counsel of taking 
deposition of O. Roy Chalk on May 2, 1958, filed 
April 30, 1958 


Stipulation of counsel for plaintiff and defendants ex- 
tending to May 15, 1958 the time for taking the 
Chalk deposition, filed May 2, 1958 


Stipulation of counsel for plaintiff and defendants ex- 
tending to some date between June 8, 1958 and 
July 17, 1958, to be agreed upon the time for tak- 
ing the Chalk deposition, filed May 19, 1958 


Report of pretrial proceedings dated and filed June 19, 
1958 by District Judge Letts, with pretrial state- 
ment of plaintiff 148-153 


Joint Praecipe to certify the case to Ready Calendar, 
filed October 9, 1958 


Motion of plaintiff for postponement of trial date, en- 
dorsed for filing by District Judge Letts, Novem- 
ber 3, 1958, filed November 3, 1958, (Granted by 
Holtzoff, J., in open court, and minute entry made 
instead of an Order signed 


Subpoena duces tecum by plaintiff to Frank Long dated 
February 10, 1959, with Marshal’s return of ‘‘not 
found’’ February 10, 1959 for ‘‘bad address’’. . 155-156 


Subpoena duces tecum by plaintiff to Frank Long dated 
February 11, 1959, with Marshal’s return of ‘‘not 
found’’ February 11, 1959 


Subpoena duces tecum by plaintiff to Frank Long, Sil- 
ver Spring, Maryland, dated February 12, 1959, 
with return of service February 14, 1959 by U. S. 
Marshal 159-160 


Order of February 16, 1959 by Chief Judge Letts, 
striking certificate of readiness filed October 9, 
1958, filed February 16, 1959 


Index Continued 


Page 


Notation of dismissal under Local Rule 13, by District 
Court Clerk, as of August 17, 1959, filed August 
17, 1959 161 


Motion of defendants to reinstate cause, with notice of 
hearing and certificate of service and memoran- 
dum of points and authorities in support and affi- 
davit in support, filed March 2, 1961 161-165 


Plaintiff’s memorandum in opposition to motion to re- 
instate, filed March 14, 1961 165 


Praecipe to enter appearance of William B. Bryant as 
one of counsel for defendants, dated and filed 
March 22, 1961 169 


Reply memorandum of defendants-counterclaimants in 
support of motion to reinstate, filed May 4, 1961.. 169 


Plaintiff’s memorandum supplementing argument in 
opposition to motion to reinstate, filed May 10, 
1961, with Exhibit A (photostat copy of District 
Court docket entries, through April 17, 1961) and 
Exhibit B (photostat of copy of praecipe of Octo- 
ber 9, 1958, by counsel for plaintiff and defend- 
ants, to certify the case to the Ready Calendar, 
filed in open Court October 9, 1958) 174-182 


Order of Judge Youngdahl, dated and filed May 10, 
1961, granting defendants’ motion to reinstate and 
advancing the case for trial 182 


Motion of defendants-counterclaimants to place the ac- 
tion on the Ready Calendar, filed May 24, 1961, 
with points and authorities in support 183-184 


Notice of appeal by plaintiff dated and filed May 29, 
1961, with notation that a copy be mailed by the 
Clerk to counsel for defendants, and with Cost 
Bond on Appeal 185-186 


Plaintiff’s memorandum in opposition to motion to 
place action on Ready Calendar, filed June 1, 
186-187 


Order by Judge Youngdahl dated and filed June 14, 
1961 continuing to September 11, 1961 the motion 
to place this cause on the Ready Calendar 187 


IN THE 


United States Court of Appeals 


For tHE District or Cotumsia Circuir 


Morris Fox, Appellant, 


Vv. 


Frank Lone, Er au., Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


JOINT APPENDIX 


2 
(Filed July 31, 1956) 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3163-56 


Morris Fox, 1249 New York Avenue, N. E., 
Washington, D. C., Plaintiff, 


Vv. 


Frank Lone, Washington Loan & Trust Building, 
9th and F Streets, N. W., Washington, D. C., 


Romeo W. Horan, Sr., 1736 Vermont Avenue, N. W., 
Washington, D. C. 


Pavu R. Keutey, 1914-11th Street, N. W., 
Washington, D. C., Defendants. 


Complaint for Declaratory Judgment 


1. Plaintiff is a citizen of the United States and a resi- 
dent of the District of Columbia, of full age, and brings 
this action in his own right as such. The defendants are 
of full age and citizens of the District of Columbia and 
are sued in their own rights as such, namely: Frank Long, 
Washington Loan & Trust Building, 9th and F Streets, 
N. W., Washington, D. C., Romeo W. Horad, Sr., 1736 
Vermont Avenue, N. W., Washington, D. C., and Paul R. 
Kelley 1914 - 11th Street, N. W., Washington, D. C. The 
amount in controversy herein exceeds $3,000.00, exclusive 
of interest and costs. 


2. Plaintiff has for several months immediately last past 
been engaged in negotiations with Capital Transit Com- 
pany, a corporation of the District of Columbia, having its 
principal office and place of business in said District, look- 
ing toward the purchase of all of the said Corporation’s 
assets and assumption of all of the said Corporation’s 
liabilities; and the said negotiations recently culminated in 
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a contract for such purchase dated July 7, 1956, by and 
between the said Capital Transit Company and T. C. A. 
Investing Corporation, of which plaintiff was a procuring 
cause. 


3. The efforts of plaintiff toward negotiation and con- 
summation of such contract have extended over a period 
of many months last past, becoming most active in and 
after February of this year, 1956, and through July 7, 1956, 
the date of the purchase contract hereinafter set forth. 


4. As an essential part of plaintiff’s efforts in this re- 
gard, it was necessary in the beginning for him to seek 
financing of a large portion of the ultimate purchase price 
of $13,540,000; and, to this end, plaintiff conferred and 
corresponded and negotiated with many persons in Wash- 
ington, D. C., New York City, New York, Chicago, Illinois, 
and other cities of the United States in efforts to arrange 
for the necessary financing. 


5. Among the many individuals and institutions with 
whom he discussed this matter and negotiated concerning 
it were the defendants herein. 


6. On or about March 3, 1956, plaintiff, following dis- 
cussions with one or more of the defendants herein, wrote 
to the defendant, Frank Long, setting forth a specific pro- 
posal as to the amount and terms of loan required and 
fixing a time within which a firm commitment therefor 
must be placed by defendants in the plaintiff’s hands, 
namely, March 9, 1956, this pursuant to a conference be- 
tween plaintiff and defendants at plaintiff’s home in Wash- 
ington, D. C., on March 2, 1956. 


7. At no time during the negotiations and conversations 
yetween plaintiff and defendants did plaintiff give assur- 
ance or represent to defendants that he was or would be 
dealing with them, exclusively; on the contrary, he plainly 
stated to them that the pending transaction was such that 
time was of the essence and that he would be concurrently 
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negotiating with others with regard to the proposed pur- 
chase and that he would close the transaction with the 
first satisfactory profferor. Concurrently plaintiff was 
engaged in negotiations with one or more of the larger 
banks of New York City and Washington, D. C., for the 
same purpose. 

8, Likewise plaintiff was in contact and negotiation with 
other sources of financing, including at least one in Chi- 
cago, Illinois. 

9. Throughout all of the times referred to herein, it was 
well known and recognized by defendants that the plaintiff 
was negotiating in various quarters for the required finane- 
ing. 


10. As a result of the aforementioned efforts of plaintiff, 
he was placed in touch with T. C. A. Investing Corporation, 
and as a result thereof concluded arrangements with the 
latter for purchase of all of the assets and assumption of 


all of the liabilities of Capital Transit Company for the 
sum of $13,540,000. 


11. Pursuant thereto action was taken by the Board of 
Directors of Capital Transit Company as a result of which 
there was signed on July 7, 1956 a contract by said T. C. A. 
Investing Corporation with said Capital Transit Company 
of purchase of all of the assets and assumption of all of 
the liabilities of the said Capital Transit Company by said 
T.C.A. Investing Corporation for the aforementioned sum 
of $13,540,000. 


12. On or about July 18, 1956, plaintiff was advised by 
letter dated July 16, 1956, of counsel for the defendants 
herein that the latter were asserting a claim against plain- 
tiff ‘‘for payment for services rendered by them on your 
behalf and pursuant to your request and authorization, in 
connection with securing financing for the proposed acqui- 
sition of the assets and liabilities of Capital Transit Com- 
pany.’? The said letter went on to suggest there might 
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be possibility of adjusting this claim and, if so, that plain- 
tiff notify the said counsel for defendants and request a 
conference within five days. 


13. Such conference was had among counsel for plaintiff 
and counsel for the defendants on July 25, 1956, at which 
time counsel for the defendants indicated contention by 
their clients that the latter had been responsible for placing 
plaintiff in contact with the ultimate purchaser (T. C. A. 
Investing Corporation), that they thereby were the pro- 
curing cause of the successful purchase ultimately made, 
and that in consequence they were entitled to commission 
in accord with plaintiff’s letter referred to in Paragraph 6 
hereof. A further conference of said counsel held July 30, 
1956, proved abortive. 


14. Plaintiff asserts that defendants wholly failed to pro- 
duee cither the loan needed in his then pending transac- 
tion or a lender ready and willing to make such loan, within 
the time limit prescribed by plaintiff as aforementioned, 


or within any further time useful to plaintiff. 


15, Plaintiff further asserts that through channels en- 
tirely independent of any contact or knowledge between 
him and defendants herein, he made contact with the actual 
purchaser herein. He further asserts that solely through 
personal negotiations between him and the officer repre- 
sentatives of the said purchaser, T. C. A. Investing Corpo- 
ration, and after personal survey and study by the latter 
of the entire situation did he succeed in negotiating the 
actual purchase by the said T. C. A. Investing Corporation. 


16. By reason of the claim asserted by the defendants 
herein, as aforesaid, which plaintiff denies, plaintiff is in 
doubt as to the purported claim of the defendants herein 
and whether by rejecting or ignoring the same he may 
subject himself to personal liability to the said defendants 
if a court of competent jurisdiction should hereafter de- 
termine that the said defendants are entitled to some com- 
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mission or compensation in connection with their alleged 
claim. 


17. An actual controversy exists between plaintiff and 
defendants with respect to possible validity of the claim 
of the latter already informally asserted and fully ex- 
pected and believed by plaintiff to be in course of prepara- 
tion for action against him at law. 


Waereror:z, plaintiff demands that this Honorable Court 
adjudge: 

1. That the defendants herein are without cause of action 
against plaintiff and are not entitled to any relief by reason 
of any of the alleged matters in controversy between the 
parties herein. 


2. That plaintiff have such other or further relief as 
the Court may deem just and proper. 


Morris Fox, 
Morris Fox, 
Plaintiff. 


Contuapay & CoLLADAY 
E. F. Cotzapay 
E. F. Colladay 


D. C. Cotnapay 

D. C. Colladay 
1331 G Street, N. W., 
Washington 5, D. C. 


J. Frankurs Wison, 
J. Franklin Wilson, 
1020 U Street, N. W. 
Washington 1, D. C. 
Attorneys for Plaintiff, 
Morris Foz. 


Districr oF CoLuMBIA, 8S: 


Morris Fox, plaintiff herein, being first duly sworn, on 
oath, deposes and says that all of the statements of fact 
contained in the hereinbefore annexed Complaint made as 
of his personal knowledge are true and that all other such 
statements so contained he verily believes to be true. 


Morris Fox 
Morris Fox 


Sworn and subscribed to before me this 31st day of July, 
1956. 


GeraLp EH. Keene 
Notary Public, D. C. 
(Sra) 


Summons 
To the above named Defendant: 


You are hereby summoned and required to serve upon 
plaintiff’s attorneys, whose addresses are Colladay & Col- 
laday, 1331 G St., N. W., Washington 5, D. C.; J. Franklin 
Wilson, 1020 U St., N. W., Washington 1, D, C., an answer 
to the complaint which is herewith served upon you, within 
20 days after service of this summons upon you, exclusive 
of the day of service. If you fail to do so, judgment by 
default will be taken against you for the relief demanded 
in the complaint. 


Harry M. Hoty 
Clerk of Court. 


Rurs U. Bus 
Deputy Clerk. 
[Seal of Court] 
Date: July 31, 1956 
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(Filed August 8, 1956) 

U. S. Marshal’s Return of Service 
UNITED STATES OF AMERICA 
DISTRICT OF COLUMBIA 
Fox v. Lone, e¢ al. 


Clerk’s No. CA. 3163-56 
U. S. Marshal No. 
Received by U.S.M. 7/31/56 
I hereby certify and return that I served the annexed 
Summons & Complaint on the therein-named Paul R. Kelley 
by handing to and leaving a true and correct copy thereof 
in the said District at 6:00 p.m., on the 1st day of August, 
1956. 
Marshal’s fees $1.00 
Mileage .... 
Carntton G, Brat 
United States Marshal. 
By Donauy H. McCary 
Deputy. 


(Filed August 8, 1956) 
U. S. Marshal’s Return of Service 


UNITED STATES OF AMERICA 
DISTRICT OF COLUMBIA 


Morais Fox v. Frank Lone, et al. 


Clerk’s No. CA. 3163-56 
U. S. Marshal No. 
Received by U.S.M. 7/31/56 


I hereby certify and return that I served the annexed 
Summons & Complaint on the therein-named Romeo W. 
Horad, Sr. by leaving Corres thereof at his usual place of 
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abode, as directed by attorney, by handing to and leaving 
a true and correct copy thereof with Romeo W. Horad, Jr. 
personally at 1736 Vermont Ave. in the said District at 
10:45 a.m., on the 2nd day of August, 1956. 


Marshal’s fees $1.00 
Mileage .... 


Carttron G. Brau 
United States Marshal. 


By Jouw L. Suiivan 
Deputy. 


(Filed August 8, 1956) 
U. S. Marshal’s Return of Service 


UNITED STATES OF AMERICA 
DISTRICT OF COLUMBIA 


Fox v. Lone 


Clerk’s No. CA. 3163-56 
U. S. Marshal No. 
Received by U.S.M. 7/31/56 


I hereby certify and return that I served the annexed 
Summons & Complaint on the therein-named Frank Long 
by handing to and leaving a true and correct copy thereof 
with him personally at 900 F St., N. W. in the said District 
at 10:50 a.m., on the 7th day of August, 1956. 


Marshal’s fees $1.00 
Mileage .... 


Caritton G. Braun 
United States Marshal. 
By Enocar J. McCrory 
Deputy. 
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(Filed August 3, 1956) 
Notice to Take Oral Deposition 


To: Morris Fox 
c/o Colladay & Colladay 
1331 G Street, N. W. 
Washington 1, D. C. 


Please take notice that at 1:30 P.M. on the 8th day of 
August, 1956, at the offices of Houston, Houston & Waddy, 
615 “‘F’’? Street, Northwest, Washington, D. C., the de- 
fendant, Romeo W. Horad, Sr., will take the deposition of 
the plaintiff, Morris Fox, upon oral examination, pursuant 
to the Federal Rules of Civil Procedure, for the purpose 
of discovery or use as evidence or both, before Lucius V. 
Friedli, a notary public, or before some other officer au- 
thorized to administer oaths. 


JosePH C. Wappy & 
Wun C. GarpNer 


By: Josep C. Wappy 
615 F Street, Northwest 
Washington, D. C. 
Attorneys for Defendant, 
Romeo W. Horad, Sr. 
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(Filed August 6, 1956) 
Notice to Take Oral Deposition 


To: Morris Fox 
c/o Colladay & Colladay 
1331 G Street, N. W. 
Washington 5, D. C. 


Please take notice that at 1:30 P.M. on the 13th day of 
August, 1956, at the offices of Houston, Houston & Waddy, 
615 F Street, Northwest, Washington, D. C., the defendant, 
Romeo W. Horad, Sr., will take the deposition of O. Roy 
Chalk, upon oral examination, pursuant to the Federal 
Rules of Civil Procedure, for the purpose of discovery or 
use as evidence or both, before Lucius V. Friedli, a notary 
public, or before some other officer authorized to administer 
oaths. You are invited to attend and cross-examine. 


JosePH C. Wappy & 
Wr.1amM C. Garpner 


By: Wi1aMm C. GarpNER 
615 F Street, Northwest 
Washington, D. C. 
Attorneys for Defendant, 
Romeo W. Horad, Sr. 
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(Filed August 6, 1956) 
Notice to Take Oral Deposition 


To: Morris Fox 
c/o Colladay & Colladay 
1331 G Street, N. W. 
Washington 5, D. C. 


Please take notice that at 1:00 P.M. on the 17th day of 
August, 1956, at the offices of Houston, Houston & Waddy, 
615 F Street, Northwest, Washington, D. C., the defendant, 
Romeo W. Horad, Sr., will take the deposition of Irving H. 
Glaser, upon oral examination, pursuant to the Federal 
Rules of Civil Procedure, for the purpose of discovery or 
use as evidence or both, before Lucius V. Friedli, a notary 
public, or before some other officer authorized to administer 
oaths. You are invited to attend and cross-examine. 


JoserH C. Wanpy & 
Wruuum C. GarpNER 


By: Wr1aM C. GARDNER 
615 F Street, Northwest 
Washington, D. C. 
Attorneys for Defendant, 
Romeo W. Horad, Sr. 
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(Filed August 7, 1956) 


Motion of Plaintiff for Leave to Take Depositions Under Rule 
26, F. R. C. P. and to Set a Date for the Taking of All 
Depositions Presently Requested 


Comes now Morris Fox and respectfully presents to this 
Honorable Court: 


1. He is the plaintiff herein, having filed this action for 
declaratory judgment July 31, 1956. 


2. On August 3, 1956, he received notice to his counsel 
herein from counsel for defendant Romeo W. Horad, Sr., 
namely, Joseph C. Waddy and William C. Gardner, that 
they would take his deposition, upon oral examination, 
pursuant to Federal Rules of Civil Procedure, for the pur- 
pose of discovery or use as evidence, or both, on August 8, 
1956, at 1:30 p.m., at a place and before a notary public 
duly named in the said notice. 


3. On August 4, 1956, he received notice to his counsel 
herein, from counsel for defendant Romeo W. Horad, Sr., 
namely, Joseph C. Waddy and William C. Gardner, that 
they would take the deposition of O. Roy Chalk, upon oral 
examination, pursuant to Federal Rules of Civil Procedure, 
for the purpose of discovery or use as evidence, or both, on 
August 13, 1956, at 1:30 p.m., at a place and before a notary 
public duly named in the said notice. 


4, On August 4, 1956, he received notice to his counsel 
herein from counsel for defendant Romeo W. Horad, Sr., 
namely, Joseph C. Waddy and William C. Gardner, that 
they would take the deposition of Irving H. Glaser, upon 
oral examination, pursuant to Federal Rules of Civil Pro- 
cedure, for the purpose of discovery or use as evidence, or 
both, on August 17, 1956, at 1:00 p.m. at a place and before 
a notary public duly named in the said notice. 
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5, Plaintiff verily believes and, therefore, urges upon 
the Court that any such pre-trial examination should, in the 
interest of best enlightening the Court, be bipartite and, 
in the interest of conservation of time of the Court and 
the parties, as nearly simultaneous as possible. 


6. The plaintiff is intensely engaged in consummating 
the pending transfer of the public transportation system in 
the District of Columbia and adjacent areas in Maryland, 
being associated in an executive capacity with the company 
which is to operate the same beginning at midnight August 
14, 1956, which will assure uninterrupted operation of the 
public transportation system of the District of Columbia 
without which transfer the said transportation system will 
cease to operate at that time. 


7. At least equally important with the testimony of the 
witnesses aforementioned, in the determination of this con- 
troversy, will necessarily be the testimony of the defend- 
ants herein, Frank Long, Romeo W. Horad, Sr., and Paul 
R. Kelley. 


8, Under the provisions of Rule 26, Federal Rules of 
Civil Procedure, plaintiff is required to obtain leave of 
Court to take depositions within twenty days after the com- 
mencement of the action, which in this instance was filed in 
this Court on July 31, 1956. 


Wuererore, Plaintiff respectfully requests of this Hon- 
orable Court an order authorizing him to issue notices and 
take depositions of the defendants herein at the offices of 
Colladay & Colladay, 1331 G Street, N. W., Washington, 
D. C., to the full extent permitted by the rules of this Court, 
including the Federal Rules of Civil Procedure, and that 
the pending demands for depositions be set for the same 
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date and that the date set be not sooner than August 31, 
1956. 


Morris Fox, Plaintiff, 
By Coxzapay & Cotuapay, 
His Attorneys of Record Herein, 
By D. C. Corzapay 
D. C. Colladay 


Coxtiapay & CoLuapaAy, 
E. F. Cotuapay, 
D. C. Conuapay, 
1331 G Street, N. W., 
Washington 5, D. C., 


J. Fraxnkurx WItson, 
1020 U Street, N. W., 
Washington 1, D. C., 
Attorneys herein for Plaintiff. 


NOTICE OF HEARING 


To: Joseph C. Waddy and William C. Gardner 
615 F Street, N. W. 
Washington, D. C., 
Attorneys of Defendant, Romeo W. Horad, Sr. 


Please take notice that the undersigned will bring the 
foregoing and annexed Motion on for hearing before the 
Motions Judge of the United States District Court for the 
District of Columbia on Wednesday, August 8, 1956, at 
10:00 o’clock a.m., or as soon thereafter as the said may 
be heard. 


D. C. Cotnapay 
D. C. Colladay, 
One of Counsel for Plaintiff. 
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Memorandum of Points and Authorities in Support of Motion 
of Plaintiff for Leave to Take Depositions Under Rule 26, 
F. R.C. P. and to Set a Date for the Taking of All Deposi- 
tions Presently Requested 
In compliance with Rule 9(b) of the Rules of this Court, 
plaintiff herein, in support of the foregoing and annexed 
Motion, submits the following Memorandum of Points and 
Authorities: 


1. Rule 26, F. R. C. P., as amended (Moore’s Federal 
Practice, Volume 4, pages 1001-1003; and 


2. Such further authorities as may be cited in argument 
thereon, notice of which will be given to opposing counsel 
in advance thereof. 

D. C. CoLLapay 
D. C. Colladay, 
One of Counsel for Plaintiff. 


Affidavit in Support of Motion of Plaintiff for Leave to Take 
Depositions Under Rule 26, F. R. C. P. and to Set a Date 
for the Taking of All Depositions Presently Requested 


District oF COLUMBIA, SS: 


Morris Fox, being first duly sworn on oath, deposes and 
says: 


That he has read the foregoing and annexed Motion for 
Leave to take Depositions and to Set a Date therefor; that 
all matters of fact therein stated as of his personal knowl- 
edge are true, and that all other allegations and represen- 
tations therein contained he verily believes to be true. 


Morris Fox 
Morris Fox 


Sworn and subscribed to before me this 7th day of 
August, 1956. 
Geratp E. Keene 
Notary Public, D.C. 
My Commission Expires August 15,1957. 
(SEA) 
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(Filed August 13, 1956) 


Order on Motion of Plaintiff to Set a Date for Taking of All 
Depositions Presently Requested 


This matter having come on for hearing August 8, 1956, 
in open court upon the three ‘‘Notices to take Oral Deposi- 
tion’’ heretofore filed herein on behalf of defendant, Romeo 
W. Horad, Sr., directed to the taking of depositions of the 
plaintiff, Morris Fox, and O. Roy Chalk and Irving H. 
Glaser, and the motion of plaintiff filed herein August 7, 
1956, for leave to take depositions under Rule 26, F. R. 
C. P., and to set a date for the taking of all depositions 
presently requested; and 


These matters having been fully presented and argued 
to the Court by counsel for the defendants and counsel for 
the plaintiff; and the Court having fully considered the 
notices aforementioned and the motion above referred to 
and having heard and considered the oral arguments afore- 
mentioned, it is this 13th day of August, 1956, by the Court, 


Orperep that the notices aforementioned for the taking 
of depositions (of the plaintiff, Morris Fox, at 1:30 p.m. 
on August 8, 1956; of O, Roy Chalk at 1:30 p.m. on August 
13, 1956, and of Irving H. Glaser at 1:00 p.m. on August 17, 
1956) be, and they are hereby, vacated; and 


The taking of depositions herein is hereby postponed 
until after August 31, 1956. 


Epwarp A. Tamm 
Edward A. Tamm, District Judge 


Executed this 13th day of August, 1956. 
Seen: 


Wim C. GARDNER 
Attorney for Romeo W. Horad, Sr. 
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(Filed Aug. 28, 1956) 
Motion by Defendants for More Definite Statement 


Defendants, by and through their attorneys, move this 
Honorable Court for an order directing plaintiff to file a 
more definite statement in the following particulars: 


1. In connection with paragraph 6 of the complaint: 


(a) Plaintiff does not allege whether his specifie pro- 
posal was to defendant Frank Long individually 
or was to Frank Long and one or more of the 
other defendants, and, if the latter, whether to 
them individually or jointly. 


2. In connection with paragraph 14 of the complaint: 


(a) Plaintiff does not make clear whether it is con- 
tending that defendants, in failing to produce the 
‘Joan needed”’, also failed to produce the loan 
specified in the proposal referred to in paragraph 
6 of the complaint. 


Plaintiff does not make clear whether it contends 
that defendants in failing to produce a lender 
ready and willing to make ‘‘such loan’? also failed 
to produce a lender ready and willing to produce 
the loan specified in the proposal referred to in 
paragraph 6 of the complaint. 


3. In connection with paragraph 15 of the complaint: 


(a) Inasmuch as plaintiff alleged that the purchaser 
was a corporation with plural representatives, his 
allegation that he ‘‘made contact with the actual 
purchaser’’ is vague and requires that plaintiff 
set forth the name of the purchaser’s representa- 
tive through whom he made contact with the pur- 
chaser. 


Plaintiff does not make clear whether he is alleg- 
ing that the contact with the ‘‘actual purchaser’’ 
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which he made ‘‘through channels entirely inde- 
pendent of any contact or knowledge between him 
and defendants’’ proximately resulted in the pur- 
chase alleged. 


4. Plaintiff does not make clear whether he is denying 
liability to the defendants jointly or to each individ- 
ually or to all jointly and individually. 


The ground of this motion is that plaintiff’s complaint 
is so vague and ambiguous that the defendants should not 
reasonably be required to frame a responsive pleading 
thereto. 

JosepH C. Wappy and 
Wim C. GarpNEer 


By: WiitraM C. GARDNER 
Attorneys for Defendants 


NOTICE 
To: Morris Fox 
c/o Colladay & Colladay 
1331 G Street, N. W. 
Washington, D. C. 
Attorneys for Plaintiff 


Please take notice that the authorities in support of the 
foregoing and annexed motion are attached hereto. The 
rules of the above-entitled Court require that if you oppose 
the granting of the motion, you or your attorneys shall 
within five (5) days from the date of service of a copy 
thereof upon you, or such further time as the said Court 
may grant, or as the parties hereto may agree upon, file 
in reply with the Clerk of said Court, a statement of the 
points and authorities upon which you rely, and serve a 
copy thereof upon counsel for defendants. 


Wruum C. GarpNer 
Attorney for Defendants 
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(Filed Aug. 28, 1956) 


Points and Authorities in Support of Motion of Defendants for 
More Definite Statement 


Rule 12(e) of the Federal Rules of Civil Procedure pro- 
vides that ‘‘if a pleading to which a responsive pleading is 
permitted is so vague or ambiguous that a party cannot 
reasonably be required to frame a responsive pleading, he 
may move for a more definite statement before interposing 
his responsive pleading.’ This motion is made in con- 
formance with this rule. 


JosepH C. Wappy and 
Wurm C. GarDNER 


By: Wriu1aMm C. GaRDNER 
Attorneys for Defendants 


—_—- 


(Filed Sept. 5, 1956) 
Stipulation 


The parties hereto, by their counsel of record herein un- 
dersigned, hereby stipulate and agree that the plaintiff 
Morris Fox, shall be allowed to and including September 
18, 1956, within which to file his reply to the ‘‘Motion by 
Defendants for More Definite Statement’? heretofore filed 
herein. 


Coxuapay & CoLLaDAY 
Attorneys for Plaintiff 


By D. C. Conzapay 
by JRS 


Josera OC. Wappy and 
Wri C. GaRDNER 
Attorneys for Defendants 


By Wim C. GaRDNER 
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(Filed Sept. 18, 1956) 


Memorandum of Points and Authorities in Opposition to 
Motion by Defendants for More Definite Statement 


Plaintiff, by his attorneys undersigned, respectfully pre- 
sents to this Honorable Court in answer to the motion of 
defendants referred to above the following: 


1. In Paragraph 1 of defendants’ motion they complain 
that plaintiff does not allege whether his specific proposal 
was to the defendant, Frank Long, individually, or was to 
Frank Long and one or more of the other defendants, and, 
if the latter, whether to them individually or jointly. 


Rule 12(e) of the Federal Rules of Civil Procedure pro- 
vides that a motion for more definite statement will lie 
“<if a pleading to which a responsive pleading is permitted 
is so vague or ambiguous that a party cannot reasonably be 
required to frame a responsive pleading.’’ It has been held 
in Harper v. Harper, 252 F 39, and Alaska S. 8S. Co, v. 
Katzeek, 16 F2d 210, as cited in Moore’s Federal Practice 
(and other cases there cited), that 


“‘The grant or denial of a motion for more definite 
statement or for bill of particulars rests in the sound 
discretion of the trial court. Such motions no doubt 
have been useful in securing information which would 
lessen surprise. But they result in additional or sup- 
plementary pleading, and at best are inefficient methods 
of securing accurate pretrial information. This can 
best be obtained under the rules on depositions and dis- 
covery, discussed in Chapters 26-37, infra.’’ (Emphasis 
added.) 


Moreover, the question of ‘‘whether his specific proposal 
was to defendant Frank Long individually or was to Frank 
Long and one or more of the other defendants, and, if the 
latter, whether to them individually or jointly”’ is a matter 
clearly within the knowledge of the defendants and calls 
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merely for admission, denial, or avoidance on the part of 
any one or more of them. 


2(a) Defendants contend that plaintiff does not make 
clear whether he is contending that they, not only, failed to 
produce the ‘‘loan needed’’, but also failed to produce the 
loan specified in the proposal referred to in Paragraph 6 
of the complaint. It would seem obvious that Paragraphs 
6 and 14 of the complaint are to be read together. The 
former asserts a specific proposal made by plaintiff to 
defendants; and the latter asserts that the defendants 
wholly failed to produce either the loan needed in his then 
pending transaction or a lender ready and willing to make 
such loan, within the time limit prescribed by plaintiff as 
aforementioned, or within any further time useful to plain- 
tiff. It is submitted that the contention of Paragraph 2(a) 
of defendants’ motion is eaptious and without merit. 


2(b) The same response as in the paragraph last above 
applies to Paragraph 2(b) of defendants’ motion. 


3(a) Defendants in Paragraph 3(a) of their motion con- 
tend that plaintiff’s allegation that he ‘‘made contact with 
the actual purchaser’? is vague and requires the plaintiff 
set forth the name of the purchaser’s representative 
through whom he made contact with the purchaser. It is 
submitted that defendants are calling for plaintiff to plead 
evidence rather than facts, contrary to Rule 8 of the Fed- 
eral Rules of Civil Procedure, and that, if they wish to 
pursue this line of inquiry, their proper procedure is by way 
of taking depositions or by examination before trial, in 
keeping with the basic principles of the Federal Rules of 
Civil Procedure and as elsewhere therein cited. 


3(b) Defendants complain that plaintiff does not make 
clear whether he is alleging that the contact with the 
‘actual purchaser’? which he made ‘‘through channels en- 
tirely independent of any contact or knowledge between 
him and defendants’’ proximately resulted in the purchase 
alleged. It is submitted that this contention as to proxi- 
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mate cause is a matter to be raised, if at all, in the answer 
of defendants and is not a failing in the complaint. The 
allegation of the complaint is clear. If defendants contend 
that one or more of them was the proximate cause in the 
accomplishing of the arrangements made by plaintiff for 
financing, that is a matter to be alleged by them in their 
answer and to be affirmatively proved by them, carrying 
the burden of proof. 


4. Defendants allege that plaintiff does not make clear 
whether he is denying liability to the defendants jointly or 
to cach individually or to all jointly and individually. 
Plaintiff respectfully calls to the Court’s attention the first 
prayer of the complaint, based upon the antecedent allega- 
tions in the body of the complaint, in which prayer it is 
stated, ‘“‘that the defendants herein are without cause of 
action against plaintiff and are not entitled to any relief 
by reason of any of the alleged matters and controversies 
between the parties herein.’’ 


5. Defendants conclude their motion with a statement 
that the ground therefor is that plaintiff’s complaint is so 
vague and ambiguous that the defendants should not rea- 
sonably he required to frame a responsive pleading thereto. 
Plaintiff in response to this contention cites Paragraph 
12.17 under Rule 12(e) of the Federal Rules of Civil Pro- 
cedure (in Moore’s Federal Practice, Second Edition), as 
previously quoted herein in Paragraph 1 hereof. 


It is respectfully submitted that, if defendants feel that 
they need a more detailed statement of fact, their proper 
procedure for obtaining the same is by examination before 
trial, a thoroughly familiar remedy open to them under 
the Federal Rules of Civil Procedure and contemplated to 
be used for this purpose. 
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Wuererore, plaintiff respectfully requests that defend- 
ants’ Motion for More Definite Statement be denied. 


Respectfully submitted, 


Coruapay & CoLLapay, 
Attorneys for Plaintiff 


By D. C. Connapay 
D. C. Colladay 
Couuapay & CoLuapay, 
E. F. Cotuapay, 
D. C. Cotmapay, 
1331 G Street, N. W., 
Washington 5, D. C., 


J. FRANKLIN Wis0n, 
1020 U Street, N. W., 
Washington 1, D. C., 


Attorneys herein for Plaintiff 


(Filed March 22, 1957) 


Notation of Dismissal 
(Local Rule 13) 


Cause 
Counterclaim of 
Cross-Claim of 


Dismissed, without prejudice, pursuant to Local Rule 13, 
for failure to prosecute, as of March 18, 1957. 


Harry M. Hou, Clerk 


By Heten K. Bexpvre 
Deputy Clerk 
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(Filed April 22, 1957) 
Motion to Quash Notice to Take Oral Deposition and for Re- 


instatement of the Case and for Default Judgment for 
Plaintiff 


Plaintiff, by his attorneys undersigned, respectfully 
moves this Honorable Court to make and enter herein an 
Order or Orders (1) quashing Notice to Take Oral Deposi- 
tion served on Plaintiff by Defendants, (2) vacating the 
entry of dismissal of this action made by the Clerk of the 
Court under Rule 13 (entered upon the docket by the 
Clerk as of March 18, 1957), and (3) granting Judgment 
against the Defendants, with prejudice, for failure to serve 
and file an Answer to the Complaint. 


In support of this Motion, Plaintiff shows to the Court: 


I. 


1. On April 9, 1957, Plaintiff’s counsel received by mail 
from Defendants’ counsel a Notice to Take Oral Deposi- 
tion, with Certificate of Service annexed thereto, as shown 
by copy of the same attached to this motion, which Notice 
proposed the taking of deposition of Plaintiff on oral 
examination on April 23, 1957, ‘‘pursuant to the Federal 
Rules of Civil Procedure, for the purpose of discovery or 
use as evidence or both.”’ 


2. No showing has been made as to authority for the 
notice other than the blanket reference therein to the Fed- 
eral Rules. 


3. At the time of issuance and service of the notice 
there was no subsisting action pending to afford a basis 
for effectiveness of the notice, a dismissal having been 
entered as stated above, nor was the notice issued pursuant 
to an order of Court. Hence the notice is without authority. 


F.R.C.P., V. Depositions and Discovery, 
particularly Rules 26 and 27. 


The notice, therefore, should be quashed. 
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IT. 


1. This action was filed July 31, 1956, and the defend- 
ants were thereafter duly served with copies of the Com- 
plaint and Summons, defendants Long and Kelley being 
served August 1, 1956, and defendant Horad being served 
August 2, 1956. 


2. On August 2 and 3, 1956, defendant Horad served 
upon plaintiff notice to take certain depositions on August 
8, 13 and 17, 1956. 


3. On August 7, 1956, plaintiff served upon defendants 
a motion for leave to take depositions of the defendants 
and that the taking of all depositions be set for a date not 
earlier than August 31, 1956, which motion was accom- 
panied by Notice of Hearing, Memorandum of Authorities 
in support thereof, Affidavit in support thereof, and Cer- 
tifieate of Service. 


4. On August 13, 1956, by Order duly made and entered 
herein, the taking of depositions was postponed until after 
August 31, 1956, without specifying a further date. 


5. On August 27, 1956, defendants served a motion for 
more definite statement by the plaintiff; accompanying 
the same was the usual notice and certificate of service and 
memorandum of points and authorities in support thereof. 


6. On September 5, 1956, a stipulation of the parties 
herein was filed allowing plaintiff to and including Sep- 
tember 18, 1956, within which to file his reply to the motion 
of defendants for more definite statement. 


7. On September 18, 1956, plaintiff served and filed 
herein a memorandum of points and authorities in opposi- 
tion to the said motion for more definite statement, ac- 
companied by the usual certificate of service thereof. 
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8. There was no further activity thereafter herein until 
the Clerk of the Court on February 18, 1957, issued the 
usual five-months’ warning notice under Rule 13 of this 
Court of impending possible dismissal of the action under 
the provisions of that Rule, which notice was received by 
counsel for plaintiff herein February 19, 1957, and which 
dismissal was to take effect March 18, 1957. 


9. On March 13, 1957, plaintiff’s counsel received by 
mail from defendants’ counsel a notice to take the oral 
deposition of plaintiff on March 28, 1957, for the purpose 
of discovery or use as evidence, or both; this was subse- 
quently withdrawn by defendants’ counsel because of a 
conflicting engagement. 


10. On March 23, 1957, counsel for plaintiff received 
written notice from the Clerk of the Court of Notation of 
Dismissal (local Rule 13), showing the action dismissed, 
without prejudice, pursuant to local Rule 13, for failure to 
prosecute, as of March 18, 1957. 


11. Plaintiff having filed this action to obtain a deter- 
mination of matters in actual controversy between the 
parties which might otherwise possibly have been (and 
might yet be) the subject of action by the defendants 
against plaintiff, and having effected due service upon the 
defendants, and the defendants having taken no action 
herein cognizable under Civil Rule 13 of this Court during 
the period prescribed thereby, it is respectfully submitted 
and urged that reinstatement of this action should be 
allowed and effected by the Court. 


Tl. 


Defendants having failed, up to the time of service of 
this motion, to answer the complaint, plaintiff, upon this 
cause being reinstated as hereinabove moved, is entitled 
to judgment against the defendants, with prejudice, for 
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their failure duly to serve and file an answer to the com- 
plaint herein. 


Respectfully submitted, 


D. C. Conmapay 
D. C. Colladay 
One of the Attorneys of Record 
herein for Plaintiff 


Of Counsel: 
Couuapay & CoLLADAY 


By D. C. Cotzapay 
D. C. Colladay 
1331 G Street, N. W. 
Washington 5, D. C. 
Attorneys for Plaintiff, 
Morris Fox 


(Filed April 22, 1957) 


Notice to Take Oral Deposition 


To: Morris Fox 
c/o Colladay & Colladay 
Attorneys at Law 
1331 G Street, Northwest 
Washington, D. C. 


Please take notice that at 2:00 P. M., on the 23rd day of 
April, 1957, at the office of Houston, Houston and Waddy, 
615 F Street, Northwest, Washington 4, D. C., the defend- 
ants will take the deposition of the plaintiff, Morris Fox, 
upon oral examination, pursuant to the Federal Rules of 
Civil Procedure, for the purpose of discovery or use as 
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evidence or both, before Lucius v. Friedli, a notary public, 
or before some other officer authorized to administer oaths. 


JosepH C. Wappy AND 
Wim C. GARDNER 


By: Josera C. Wappy 
Joseph C. Waddy 
615 F Street, Northwest 
Washington 4, D. C. 
Attorney for Defendants 


(Filed April 22, 1957) 


Memorandum of Points and Authorities in Support of Motion 
to Quash Notice to Take Oral Deposition and for Rein- 
statement of the Case and for Default Judgment for 
Plaintiff 


In support of the foregoing and annexed Motion of 
Plaintiff referred to above, there are submitted the fol- 
lowing points and authorities: 


1. Federal Rules of Civil Procedure, Rules 26 and 27. 


Depositions may be taken by leave of court after 
jurisdiction has been obtained over any defendant or 
without such leave if an answer has been served. 


A person desiring to perpetuate testimony may take 
depositions upon authority granted by Order of the 
Court pursuant to a petition therefor which meets 
certain requirements. 


2. Federal Rules of Civil Procedure, Rules 30, 31 and 
37. 


3. Federal Rules of Civil Procedure, Rules 4(b) and 
55(b) (2). 
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4, Such additional authorities as may be presented to 
the Court upon oral argument. 


D. C. Comapay 
D. C. Colladay 
One of the Attorneys of Record 
herein for Plaintiff 


Of Counsel: 
Cotuapay & CoLLADAY 


By D.C. Cormapay 
D. C. Colladay 
1331 G Street, N. W. 
Washington 5, D. C. 
Attorneys for Plaintiff, 
Morris Fox 


NOTICE 


To: Joseph C. Waddy, Esquire 
and 
William C. Gardner, Esquire 
615 F Street, N. W. 
Washington 4, D. C. 
Attorneys for Defendants 


Please take notice that, if you oppose the granting of 
the foregoing and annexed Motion to Quash Notice to Take 
Oral Deposition and for Reinstatement of the Case and for 
Default Judgment for Plaintiff, you are required by the 
Rules of Court to file a Memorandum of Points and Au- 
thorities in opposition thereto within the time limited by 
the said Rules, and in accordance therewith to serve a copy 
thereof upon the undersigned, lacking which, the said 
Motion may be taken as conceded; and further that if you 
file and serve such Memorandum in opposition, the matter 
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will be set down for oral argument before the Court at the 
earliest practicable date. 


D. C. Comuapay 
D. C. Colladay 
One of the Attorneys of Record 
herein for Plaintiff 


(Filed April 27, 1957) 


Defendants’ Points and Authorities in Opposition to Plaintiff's 
Motion to Quash Notice to Take Oral Deposition and for 
Reinstatement of the Case and for Default Judgment for 
Plaintiff 


Defendants, by and through their attorneys, represent 
to the Court as follows: 


1, So much of plaintiff’s motion as requests the quash- 


ing of the notice to take the oral deposition of the plain- 
tiff has become moot for the reason that the time set for 
the taking of the deposition passed on April 23, 1957. 
Plaintiff did not appear for the deposition; nor did de- 
fendants expect his appearance after they learned that this 
cause had been dismissed. 


2. That so much of plaintiff’s motion as requests the re- 
instatement of this case, defendants’ submit to the sound 
discretion of this Court. Defendants point out to the 
Court, however, that plaintiff admits in his motion that 
on February 19, 1957, his counsel received the five months 
warning notice under Local Civil Rule 13, but took no 
action thereafter to prosecute his case. Neither defend- 
ants nor their counsel received either the warning notice 
or the notice of dismissal under Local Civil Rule 13, and 
they learned of same only when they attempted to file the 
notice of April 8, 1957, to take the plaintiff’s deposition. 


32 


3. That they oppose so much of plaintiff’s motion for 
a default judgment against them for the following reasons: 


a. Defendants are not now and never have been in 
default, 


Rule 12(e) of the Federal Rules of Civil Procedure pro- 
vides that ‘‘If a pleading to which a responsive pleading 
is permitted is so vague or ambiguous that a party cannot 
reasonably be required to frame a responsive pleading, 
he may move for a more definite statement before interpos- 
ing his responsive pleading. 


On August 27, 1957, defendants filed in this cause their 
motion for a more definite statement in accordance with 
Rule 12(e). Therefore, they were not required to file 
their answer until after the disposition of their motion. 
Inasmuch as the motion was pending and undisposed of at 
the time of the dismissal of the cause under Local Rule 13, 
defendants were not in default at the time of the dismissal 
nor will they be in default upon a re-instatement of the 
cause. The granting of a default judgment to plaintiff 
under such circumstances would violate Rule 12(e) of the 
Federal Rules of Civil Procedure. 


b. The granting of a default judgment to plaintiff would 
be contrary to the intent and purposes of Local Civil 
Rule 13. This rule provides for the dismissal of the 
complaint, counterclaim, cross-claim or third party com- 
plaint where the party seeking affirmative relief fails for 
six months to comply with any law, rule or order requisite 
to the prosecution of his claim, or to avail himself of any 
right arising through the default or failure of an adverse 


party. 


Plaintiff admits receiving the warning notice required 
by the rules. Nevertheless, he failed to take any steps to 
prosecute his case during the ensuing month and allowed 
cause to be dismissed. To now reward his delinquency by 
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granting him a default judgment would be contrary to the 
intent and purposes of the rule. 


c. Defendants are not in default but if they were, any 
such default was waived by the plaintiff. 


(1) Plaintiff sought and obtained an order postponing 
the taking of his deposition. 


(2) Plaintiff was served with a copy of the motion for 
a more definite statement and thereafter requested and ob- 
tained of plaintiff an extension of time within which to 
reply to said motion. 


Ciccarello v. Joseph Schlitz Brewing Co., et al., (D.C. 
S.D.W.Va.) 1 F.R.D. 491 (1940) 


(3) At the time defendant received the 5 months warn- 
ing notice under Rule 13 of this Court he knew that said 
motion remained undisposed of; nevertheless, he took no 
steps to bring the matter to the attention of cither the 
Court or of counsel for defendants. 


d. A denial of the motion will not prejudice plaintiff, 
while the granting of the motion will work grave injustice 
upon defendants. 


e. Such other and further matters as may be presented 
to the Court on oral argument. 


Joserx C. Wappy aND 
Wriuum C. GARDNER 


By Josern ©. Wappy 
Joseph C. Waddy 
615 F Street, Northwest 
Washington 4, D. C. 
NAtional 8-7058 


Attorneys for Defendants 
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(Filed April 27, 1957) 


Affidavit of Joseph C. Waddy in Opposition to Plaintiff’s 
Motion to Quash Notice to Take Oral Deposition and for 
Reinstatement of the Case and for Default Judgment 
for Plaintiff 


District oF ‘COLUMBIA, SS: 


Joseph C. Waddy, being first duly sworn according to 
law on oath deposes and states: 


1. That he is a member of the Bar of this Court and is 
one of the attorneys for the defendants herein. 


2 That when the complaint herein was placed in the 
hands of attorneys for defendants, including affiant, said 
counsel, after studying same, deemed it so vague and in- 
definite as to render them unable properly to prepare an 
answer thereto or to determine whether a compulsory 
counterclaim lay. They thereupon served notice upon the 
plaintiff that they would take plaintiff’s deposition on 
August 8, 1956. They also served notice on plaintiff of the 
taking of the depositions of certain witnesses on August 
13 and August 17, 1956. Plaintiff then moved in this 
Court for leave to take depositions under Rule 26, Federal 
Rules of Civil Procedure and to set a date for the taking 
of all depositions presently requested. This motion was 
heard August 8, 1956, and resulted in an order by this 
Court vacating defendants’ notice of the taking of the 
oral depositions of plaintiff and the other witnesses and 
postponing the taking of the depositions until after August 
31, 1956. 


3. Thereafter, in order to obtain the more definite in- 
formation necessary for them properly to prepare a re- 
sponsive pleading, defendants, on August 27, 1956, filed 
their motion in this cause for a more definite statement. 
A eopy of this motion and of the points and authorities in 
support thereof, quoting from Rule 12(e) of the Federal 
Rules of Civil Procedure were served on counsel for plain- 
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tiff. Plaintiff’s counsel then requested of defendants’ 
counsel that plaintiff be allowed to and including Septem- 
ber 18, 1956, within which to file his reply to said motion, 
and a stipulation agreeing to the extension was filed in 
this cause. Thereafter on September 18, 1956 plaintiff 
filed his memorandum of points and authorities in opposi- 
tion to defendants’ motion for a more definite statement. 


4. Counsel for defendants did not receive a warning 
notice from the Clerk of the Court nor a notice of dismissal 
of the cause under Rule 13 of the Local Civil Rules, and 
did not know of either until after April 8, 1957. On March 
12, 1957, they served on plaintiffs’ counsel a notice to take 
the oral deposition of the plaintiff on March 28. On March 
27, 1957, affiant received notice that a cause in the Supreme 
Court of the United States in which he was interested with 
his law partner would probably be reached for argument 
on March 28, 1957. Affiant thereupon telephoned the 
offices of plaintiff’s counsel in an attempt to arrange for 
a new date for the taking of the deposition. Plaintiff’s 
counsel stated that he was not in a position to agree upon 
a new date for the taking of the deposition and suggested 
that affiant withdraw the notice of March 12, and he could 
proceed thereafter as he might be advised. This telephone 
conversation was confirmed by letter from affiant to plain- 
tiff’s counsel as follows: 


March 27, 1957 


Colladay & Colladay, Esquires 
1331 G Street, Northwest 
Washington 5, D. C. 


Re: Fox v. Long, et al., 
C. A. No. 3163-56 
Gentlemen: 


This will confirm my telephone conversation of this date 
with Mr. Edward Colladay in which I informed your office 
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that, because of my interest in a matter set before the 
Supreme Court on March 28, 1957, I will not be available 
to take the deposition of the plaintiff on that date. 


Mr. Colladay indicated that he was not in a position to 
decide upon a new date and suggested that I withdraw the 
notice of March 12, 1957, setting the deposition for March 
28, 1957. In accordance with that suggestion, I am with- 
drawing that notice and will forward a new notice for a 
future date. 


Very truly yours, 


s/ JosepH C. Wappy 
Joseph C. Waddy 


5. At the time of the telephone conversation between 
affant and counsel for plaintiff said counsel knew that 
this cause had been dismissed. Nevertheless, he did not 
protest the notice of the taking of the deposition nor did 
he disclose to affiant that this cause had been dismissed. 


6. On April 8, 1957, affiant, while still without knowledge 
of the dismissal of this cause, served notice to take the 
oral deposition of plaintiff on April 23, 1957. 

JosepH C, Wappy 
Joseph C. Waddy 


Subscribed and sworn to before me this 26th day of 
April, 1957. 


(sEAL) Frances E. Cotey 
Notary Public, D. C. 
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(Filed May 6, 1957) 


Plaintiff's Reply Memorandum on Plaintiff's Motion to Quash 
Notice to Take Oral Deposition and for Reinstatement of 
the Case and for Default Judgment for Plaintiff 


Plaintiff heretofore served and filed herein its motion 
referred to above, with exhibit and Memorandum of Points 
and Authorities; and, Defendants having filed herein their 
Memorandum of Points and Authorities in opposition, 
Plaintiff now files this Memorandum in reply thereto. 


1. As to Plaintiff’s request that the notice to take oral 
deposition of Plaintiff, received by Plaintiff’s counsel April 
9, 1957, be quashed, Defendants say that that notice has 
become moot. Plaintiff requests that, in such order as 
the Court shall enter upon the pending Motion, it include 
express finding and adjudication to that effect. 


2. Defendants, in the paragraph numbered ‘‘2’’ of their 
Memorandum, submit to the sound diseretion of this Court 
Plaintiff’s requests for reinstatement of this cause but 
state that neither they nor their counsel received warning 
notice or Notice of Dismissal under Local Civil Rule 13 but 
learned of the same only when they attempted to file their 
April 8, 1957, notice to take the Plaintiff’s deposition. 
Nevertheless, they were charged with knowledge of the 
Rule and that it provides that the case ‘‘shall stand dis- 
missed without prejudice’? and that ‘‘a failure of the 
Clerk to give the warning * * * will not affect the running 
of the six months’ period or otherwise relieve a party from 
the operation of this Rule’’. In other words, the Rule is 
self-executing, and failure of the Clerk to mail notices, or 
of the parties to receive them, in no wise impairs the 
operation of the Rule. 


3. In the paragraph of their Memorandum numbered 
“39” Defendants oppose Plaintiff’s request for default 
judgment, lettering their points from ‘‘a”’ through ‘‘e’’; 
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and Plaintiff designates his comments thereon correspond- 
ingly, as follows: 


a. In an effort to mitigate the effect of the lapse of 
time since September 18, 1956 (Complaint herein was 
filed on July 31, 1956, and various other events trans- 
pired as recited in Plaintiff’s present Motion up to the 
time when Plaintiff, on September 18, 1956, served and 
filed herein a Memorandum of Points and Authorities 
in opposition to Defendants’ Motion for More Definite 
Statement of Claim, which Motion Defendants had 
served August 27, 1956), Defendants assert that they 
were not required to file their Answer to the Complaint 
until after disposition of that Motion of theirs and 
that, consequently, they were not in default at the time 
when the Clerk dismissed the case under Rule 13 and 
will not be in default upon a reinstatement of the cause. 
Therefore, they contend, a default judgment for Plaintiff 
would violate Rule 12 (e) of the Federal Rules of Civil 
Procedure. That Rule, of course, provides that one may 
move for a more definite statement before interposing a 
responsive pleading, where the pleading to be opposed is 
so vague or ambiguous that a party cannot reasonably 
be required to frame a responsive pleading thereto. 


And that Rule allows time for the parties to act after 
such Motion has been disposed of by the Court. In the 
case at bar, however, Defendants did absolutely nothing 
to bring about a disposition of their said Motion; and, 
indeed, they have not yet done so, even to the time of the 
filing of this Motion. Their contention is, then: that by 
interposing a Motion for More Definite Statement, which 
Motion they are in position to bring to a hearing, and 
after the opposing party has filed its Memorandum of 
Points and Authorities in opposition thereto, they can 
indefinitely and with impunity refrain from bringing 
that Motion to a hearing and then use the continuing 
pendency of that Motion as a bar to a Motion by the 
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Plaintiff for a judgment by default based upon their 
failure for a period of months to take action to carry 
forward their case. Obviously this is not so. 


b. Defendants contend that granting default judgment 
to Plaintiff would be contrary to the intent of Local 
Civil Rule 13 because it provides for dismissal of a com- 
plaint where the party secking affirmative relief fails 
for six months to prosecute his claim. This argument, 
it is submitted, is without merit, however, in an action 
for declaratory judgment; for in such a case the true 
relative positions of Plaintiff and Defendants, accord- 
ing to their interests, are the reverse of what they would 
be in an ordinary proceeding according to denominations 
as parties ‘‘plaintiff”’ and ‘‘defendant”’. In other words, 
in such an action as this, the parties who are denominated 
defendants are those who may be possessed of a usual 
right or rights of affirmative action (and, possibly, re- 
lief), while the party denominated plaintiff is the one 
who ordinarily would be the object of such action and 
be on the defense side. The defendant in an action for 
declaratory judgment who fails to assert by answer his 
claimed position and rights with respect to the plaintiff 
is, therefore, in like situtation and chargeable with the 
like fault as the plaintiff in a conventional form of action 
who fails to pursue his claimed position and rights 
against the defendant therein. 


In ‘‘3. b.’? of their Memorandum Defendants follow- 
up their earlier statement in their Paragraph ‘‘2.”’, that 
they did not receive from the Clerk of the Court a warn- 
ing notice or notice of dismissal, by contending that be- 
cause the plaintiff admits receiving warning notice it 
would now be a rewarding of delinquency on the Plain- 
tiff’s part to grant a default judgment in his favor and 
would be contrary to the intent and purpose of the Rule. 
The Court will take judicial notice of the fact that its 
Clerk regularly issues the required notices to all parties 
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under its Rule 13; and it is to be presumed, therefore, 
that such notices to the Defendants were regularly issued 
in this case. Assuming arguendo, however, that perhaps 
neither a warning notice nor a final notice was issued in 
this case by the Clerk to the Defendants, nevertheless 
the Defendants, through their counsel of record, stood 
charged with knowledge of the Rule of Court in question 
and that the Rule is, in its operation, self-executing. The 
latter is obvious from the language of the Rule that the 
cause ‘‘shall stand dismissed’? and the fact that only 
after that language in the Rule does the Rule go on to 
direct that the Clerk ‘‘shall make entry of that fact’’ 
and serve notice thereof upon the parties in default and 
make entry of the mailing thereof, obviously mere min- 
isterial functions following upon the maturing of the 
status of dismissal. 


Defendants again say that because Plaintiff acknowl- 
edges having received the warning notice and failed to 
take further steps in prosecution of the case until after 
it was entered dismissed, he should not be granted a de- 
fault judgment, because such grant would be a reward 
for delinquency. On the contrary, Plaintiff believed that 
the pendency of Defendants’ Motion for More Definite 
Statement, which Plaintiff had answered and which was 
awaiting hearing, took the case out of the operation of 
the six months’ Rule. Moreover, even aside from that 
consideration, a grant of judgment for Plaintiff on his 
present Motion would not be a rewarding of deliquency 
on his part; rather it would be an application to the 
Defendants of Rules 4(b) and 55(b) (2), F.R.C.P. ac- 
cording to their clear intent. 


c. In Subparagraph ‘‘c.’? of Paragraph “63.7? of De- 
fendants’ Memorandum, they assert that they are not 
in default but that, even if they be, any such default 
was waived by the Plaintiff; and they particularize in 


41 


three numbered subparagraphs, as to which Plaintiff’s 
comments here will be numbered likewise. 


(1) They appear to contend that because Plaintiff 
sought and obtained an order postponing the taking 
of his deposition he waived any default of Defendants. 
The obtaining of such order by Plaintiff could not and 
did not have any such effect; the taking of depositions 
upon notices issued and served among the parties is 
not a procedural step in the progressive development 
of the cause through pleadings to point of issue. Not 
until (if ever) it becomes necessary for a party to seek 
by motion an order of the Court for the taking of 
depositions does such procedure become a part of the 
proceedings before the Court. Such was not the case 
here. The steps taken toward the taking of deposi- 
tions were the usual ones between the parties, without 
resort to the Court, and they could not and did not put 
in abeyance the usual requirements imposed upon the 
Defendants by the Rules of the Court as to the manner 
and time for answering the Complaint. 


(2) Defendants contend that, because they served 
upon the Plaintiff a Motion for More Definite State- 
ment of his claim and Plaintiff thereafter requested 
and obtained extension of time within which to reply 
to that Motion, the Plaintiff thereby waived any de- 
fault of Defendants. Clearly, this could not be so; 
for Plaintiff long since filed its Memorandum in op- 
position to the Defendants’ Motion for More Definite 
Statement, to wit, on September 18, 1956. And Civil 
Rule 9(b) of this Court requires the moving party to 
make out and file with the Clerk a motions card, which 
is the machinery for moving the case forward; and 
this these Defendants failed to do, as the Court’s 
records show. In attempted support of their conten- 
tion in this regard, Defendants cite Ciccarello v. 
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Joseph Schlitz Brewing Co., et al., (D.C.S.D.W.Va.) 
1 F.R.D. 491 (1940) ; but that case is not applicable to 
the situation before this Court, as a reading thereof 
clearly shows. Moreover, in that case the interim 
proceedings were dragged out over a period of ap- 
proximately 414 years before the plaintiff moved for 
judgment by default. Obviously such a situation has 
no application to the case at bar. 


(3) Paragraph ‘3. ¢. (3)” of Defendants’ Memo- 
randum is in the main a restatement of the second 
paragraph of their ‘‘3. b.’’, which has been discussed 
above. Defendants in the instant paragraph com- 
plain additionally that, though Plaintiff knew that De- 
fendants’ Motion for More Definite Statement was 
still undisposed of, Plaintiff took no steps to bring it 
to the attention of the Court or of counsel for De- 
fendants. 


Patently there was no duty upon Plaintiff to do so; 
it was Defendants’ motion and their responsibility. 


d. In their Paragraph ‘‘3. d.’? Defendants say that 
denial of the pending motion would not prejudice Plain- 
tiff but granting it would work grave injustice upon 
defendants. But how this can be so they fail to state. 


Nor does it appear that the course they urge would be 
of aid to the Court. Quite the contrary. The Complaint 
has been before the Court subject to Defendants’ Motion 
for More Definite Statement, duly opposed, since Sep- 
tember 18, 1956. From that date to this Defendants have 
made no move to pursue before the Court their defense 
in any way. The case is in position properly to be dis- 
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posed of upon Plaintiff’s present motion, and the Court 
should now act to that end. 


Respectfully submitted, 


D. C. Conmapay 
D. C. Colladay 
One of the Attorneys of Record 
herein for Plaintiff 
Of Counsel: 


Cotuapay & CoLLADAY 


By D.C. Cotzapay 
D. C. Colladay 
1331 G Street, N. W. 
Washington 5, D. C., 
Attorneys for Plaintiff, 
Morris Fox. 


(Filed May 10, 1957) 


Order Quashing Notice to Take Oral Deposition and Rein- 
stating the Case and Denying Default Judgment for 
Plaintiff 

Upon consideration of Plaintiff’s Motion to Quash Notice 
to take Oral Deposition and for Reinstatement of the Case 
and for Default Judgment for Plaintiff which appears to 
have been served upon the Defendants by mailing on April 

19, 1957, and to have been filed herein April 22, 1957, and 

Defendants’ Memorandum of Points and Authorities in 

Opposition thereto, which appears to have been served by 

mailing on April 26, 1957, and to have been filed herein 

about that date, and Plaintiff’s Reply Memorandum, which 
appears to have been served upon the Defendants and to 
have been filed herein on May 6, 1957, and the oral argu- 
ment thereon of counsel in open court, it is, by the Court, 
this 10th day of May, 1957, 


44 


Orpverep that the Notice issued by Defendants to take 
oral deposition of the Plaintiff, shown to have been re- 
ceived by Plaintiff’s counsel April 9, 1957, be, and it is 
hereby, quashed; and further 


Orverep that so much of Plaintiff’s aforementioned Mo- 
tion as calls upon the Court to reinstate this cause be, and 
it is hereby, granted, with direction to the Clerk of the 
Court to make appropriate entry upon the docket accord- 
ingly; and further 


Orperep that so much of Plaintiff’s aforementioned Mo- 
tion as calls upon the Court to enter judgment herein 
against the Defendants, with prejudice, for their failure 
duly to serve and file an answer to the Complaint herein, 
be, and it is hereby, denied. 


Marraew F. McGuire 
Matthew F. McGuire 
U. S. District Court Judge 


(Filed May 14, 1957) 
Notice to Take Oral Deposition 


To: Morris Fox 
c/o Colladay & Colladay 
Attorneys at Law 
1331 G Street, N. W. 
Washington, D. C. 


Please take notice that at 2:00 P.M., on the 23rd day 
of May, 1957, at the office of Houston, Houston and Waddy, 
615 F Street, N. W., Washington 4, D. C., the defendants 
will take the deposition of the plaintiff, Morris Fox, upon 
oral examination, pursuant to the Federal Rules of Civil 
Procedure, for the purpose of discovery or use as evidence 
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or both, before Lucius V. Friedli, a notary public, or ‘be- 
fore some other officer authorized to administer oaths. 


Josepa C. Wappy AND 
Wruam C. GarpNer 


By: Josep C. Wappy 
Joseph C. Waddy 
615 F Street, N. W. 
Washington 4, D. C. 
NAtional 8-7058 
Attorneys for Defendants 


(Filed May 23, 1957) 


Motion to Vacate Notice to Take Oral Deposition and to Reset 
the Date Therefor 
The Plaintiff herein, Morris Fox, respectfully presents 
to this Honorable Court: 


1. On or about May 14, 1957, he was duly served with 
notice on behalf of Defendants that the latter would take 
his deposition upon oral examination on this date, May 23, 
1957, at 2:00 o’clock p.m. at the office of Houston, Houston 
& Waddy, 615 F Street, N. W., Washington 4, D. C., pur- 
suant to the Federal Rules of Civil Procedure, ‘‘for the 
purpose of discovery or use as evidence or both’’. 


2. Because of other commitments, however, Plaintiff has 
heretofore requested of Defendants a resetting of the date 
for the taking of his deposition, as contemplated by the 
notice referred to above; Defendants on the other hand, 
have insisted, and continue to insist that the said deposi- 
tion be taken this day in accord with the said notice. 


3. Moreover, Plaintiff is committed, as a corporate 
officer, to regularly scheduled corporate meetings, at which 
his attendance in such capacity is required, on Tuesdays 
and Wednesdays of each week, and for which appropriate 
preparation on his part is reasonably to be expected. 
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4, Plaintiff tenders himself ready to submit to proper 
examination herein by Defendants. 


5. Plaintiff respectfully requests, therefore, that the 
date for the taking of his deposition be reset for not 
earlier than Monday, June 3, 1957, but for any date there- 
on or thereafter at the convenience of Defendants not con- 
flicting with the aforementioned fixed commitments of 
Plaintiff. 

Respectfully submitted, 


D. C. Connapay 
D. C. Colladay 
One of Attorneys herein 
for Plaintiff’. 


Of Counsel: 
Cottapay & CoLLADAY 


By D. C. Cotuapay 
D. C. Colladay 
1331 G Street, N. W. 
Washington 5, D. C. 
Attorneys for Plaintiff, 
Morris Foz. 


Notice of Hearing of Motion to Vacate Notice to Take Oral 
Deposition and to Reset the Date Therefor 


To: Frank Long 
Romeo W. Horad, Sr. 
Paul R. Kelley 
c/o Joseph C. Waddy 
Attorney at Law 
615 F Street, N. W. 
Washington 4, D. C. 


Please take notice that the foregoing and annexed Mo- 
tion, personally served herewith by delivery of a true 
copy thereof to Joseph C. Waddy, one of the attorneys of 
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record herein for the Defendants, will, pursuant to col- 
laboration of counsel for Plaintiff and Defendants, be pre- 
sented forthwith to the Court with request by counsel for 
the respective parties for immediate action thereon by the 
Court. 


Cotuapay & CoLuapay 


By D. C. Cottapay 
D. C. Colladay 
Attorneys herein for 
Plaintiff 


(Filed May 23, 1957) 


Points and Authorities in Opposition to Plaintiffs Motion Re: 
Taking of Deposition May 23, 1957 
Defendants oppose the granting of plaintiff’s motion for 
the following reasons: 


1. The motion is not seasonably made as required by 
Rule 30 of the Federal Rules of Civil Procedure. 


Although the Notice to take the plaintiff’s deposition 
was served on the plaintiff by mail on May 13th, 1957, no 
request for a continuance was made until 3:30 P.M. May 22, 
1957 and this motion was not filed until the day set for 
the deposition and within 15 minutes of the time set. 
Loosley v. Stone (S.D., Ill., 1954) 15 FRD 373. 


2. No good cause is shown in support of said motion. 


3. Ever since the filing of this suit plaintiff has evaded 
the taking of his deposition and further evasion by the 
plaintiff is destructive of defendants’ rights under the 
discovery provisions of the Federal Rules of Civil Pro- 
cedure. 


4. Counsel for defendants have offered to accommodate 
plaintiff by postponing the taking of his deposition until 
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either May 24th, May 27th or May 28th, 1957, but plaintiff 
refuses to make himself available on either of said dates. 
Defendants further state their willingness to take the 
plaintiff’s deposition on Saturday May 25, 1957. 


5. On May 7, 1957, plaintiff complained to this Court 
of the defendants’ alleged delay in prosecuting this cause. 
Two weeks and two days later plaintiff is back before the 
Court seeking further delay. 


JosepH C, Wappy AND 
Wuium C. GARDNER 


By JoserH C. Wappy 
Joseph C. Waddy 
615 F Street, N. W. 
Washington 4, D. C. 
NAtional 8-7058 
Attorneys for Defendants 


(Filed May 24, 1957) 


Order Setting Date, Time, and Place of Taking of 
Deposition of Plaintiff 

Upon consideration of the Motion of Plaintiff filed here- 
in May 23, 1957, to vacate notice to take oral deposition 
of the Plaintiff and to reset the date therefor (which notice 
appears to have been served by mail upon the Plaintiff 
May 13, 1957, and to have demanded Plaintiff’s appear- 
ance for oral examination on May 23, 1957, at 2:00 o’clock 
p.m. at the office of counsel for the Defendants herein) and 
the Memorandum of Points and Authorities in opposition 
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thereto (which appears to have been served and filed the 
same date) and the oral arguments of counsel for the 
respective parties and subsequent agreement between the 
parties through their respective counsel, orally reported 
by them to the Court, it is, by the Court, this 24th day 
of May, 1957, 


Orverep that the Motion of Plaintiff to vacate notice to 
take (his) oral deposition and to reset the date therefor, 
filed herein May 23, 1957, be, and it is hereby, as of May 
23, 1957, granted and the day and time and place for the 
taking of deposition of the Plaintiff are hereby set as 
Monday, May 27, 1957, at 3:30 o’clock p.m. at the office 
of Houston, Houston & Waddy, counsel herein for De- 
fendants, 615 F Street, N. W., in accord with the other 
terms of the said notice. 


JosepH C. McGarracHy 
U. S. District Judge 


(Filed May 31, 1957) 


Order Denying Motion of Defendants for More 
Definite Statement 


Upon consideration of the Motion of Defendants for 
More Definite Statement, with Memorandum of Points and 
Authorities in support thereof (served upon Plaintiff by 
mailing on August 27, 1956, and filed herein on or about 
that date), and Plaintiff’s Memorandum of Points and 
Authorities in Opposition thereto (served by mailing and 
filed herein on September 18, 1956), and the oral arguments 
thereon of counsel for the respective parties and the oral 
representations of counsel that the matters raised in the 
said Motion other than points 1(a) and 4 thereof have, 
between the time of filing thereof and the time of this hear- 
ing, been disposed of in oral examination of the Plaintiff 


50 
upon his deposition, it is, by the Court, this 31st day of 
May, 1957, 


Orperep that the Motion of Defendants for More Defi- 
nite Statement filed herein on or about August 27, 1956, 
be, and it is hereby denied. 


Josepa C. McGarracHy 
U. S. District Judge 


(Filed June 10, 1957) 
Answer and Counterclaim 
ANSWER 


Fmstr DEFENSE 


The complaint fails to state a claim against defendants 
upon which relief can be granted. 


Seconp DEFENSE 


1. Defendants admit their names and addresses; admit 
that they and the plaintiff are of full age and that the 
amount in controversy, exclusive of interest and costs, 
exceeds $3000.00. Defendants Long and Horad deny that 
they are citizens of the District of Columbia. Defendants 
allege that they are without knowledge or information 
sufficient to form a belief as to the truth the allegation of 
the citizenship of the plaintiff. 


2. Defendants deny that plaintiff was the procuring 
cause of the contract dated July 7, 1956, between the 
Capital Transit Company and T.C.A. Investing Corpora, 
tion for the purchase of said Capital Transit Company. 
The remaining allegations of Paragraph 2 are admitted. 


3. Defendants are without knowledge or information 
sufficient to form a belief as to the truth of the allegation 
as to the period of time spent by plaintiff in the consum- 
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mation of the alleged contract. The remaining allegations 
of Paragraph 3 are admitted. 


4. Defendants allege that they are without knowledge 
sufficient to form a belief as to the truth of the allegations 
contained in Paragraph 4 of the complaint. 


5. Defendants admit that plaintiff discussed the matter 
and negotiated with them concerning the financing and the 
obtaining of financing for the purchase of Capital Transit 
Company. They allege they are without knowledge or in- 
formation sufficient to form a belief as to the remaining 
allegations of Paragraph 5. 


6. Defendants deny that the specific terms of a loan 
were set forth in the proposal of March 3, 1956. The re- 
maining allegations of Paragraph 6 are admitted. 


7. Defendants deny the allegation of plaintiff that he 
stated to defendants that time was of the esssence and that 
he would be concurrently negotiating with others with 
regard to the proposed purchase and that he would close 
the transaction with the first satisfactory profferor. They 
allege that they are without knowledge or information 
sufficient to form a belief as to the allegation that plaintiff 
was concurrently engaged in negotiations with one or more 
of the larger banks of New York City and Washington, 
D. C., for the same purpose. They admit the remaining 
allegations of Paragraph 7. 


8. Defendants allege that they are without knowledge 
or information sufficient to form a belief as to the allega- 
tions of Paragraph 8. 


9. Defendants admit the allegations of Paragraph 9 so 
far as they relate to plaintiff’s negotiations with individ- 
uals procured by defendants, and deny the remaining alle- 
gations of that paragraph. 


10. Defendants admit that plaintiff was placed in touch 
with T.C.A. Investing Corporation; deny that this was 
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done through efforts other than those of defendants; and 
admit the remaining allegations of Paragraph 10. 


11. Defendants admit the execution of the contract al- 
leged in Paragraph 11 and deny that said action was the 
result of plaintiff’s independent efforts. 


12. Defendants admit the allegations of Paragraph 12. 


13. Defendants admit the conferences of July 25, 1956 
and July 30, 1956, and admit that the contentions of de- 
fendants alleged in Paragraph 13 are among those urged 
at said conferences. 


14. Defendants deny the allegations of Paragraph 14. 


15. Defendants deny the allegations of Paragraph 15. 


16. Defendants allege that they are without knowledge 
or information sufficient to form a belief as to the allega- 
tions of Paragraph 16. 


17. Defendants admit the allegations of Paragraph 17. 
COUNTERCLAIM 


Jurisdiction herein is based on District of Columbia 
Code, 1951 Edition, Title 11, Section 306. The amount in 
controversy, exclusive of interest and costs, exceeds the 
sum of $3000.00. 


Count I 


1. On or about March 3, 1956, plaintiff-counter-defend- 
ant and defendants-counterclaimants entered into a written 
agreement whereby defendants-counterclaimants were em- 
ployed and authorized to obtain for the plaintiff-counter- 
defendant a commitment for a loan in the amount of 
$14,000,000.00 and the plaintiff-counter-defendant agreed 
to pay defendants-counterclaimants for their services a 
commission of three per cent (3%). Said written agree- 
ment was subsequently orally modified so as to extend the 
time of performance. 
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2. In accordance with said agreement defendants-coun- 
terclaimants procured a lender who was ready, willing 
and able to supply the $14,000,000.00, and brought the 
plaintiff-counter-defendant and the proposed lender to- 
gether where the proposed lender informed plaintiff-coun- 
ter-defendant of his readiness, willingness and ability to 
make the loan, committed himself to make the loan, and 
the plaintiff-counter-defendant made known his satisfac- 
tion with an acceptance of said commitment. 


3. Defendants-counterclaimants have requested plaintiff- 
counter-defendant to pay them for their services pursu- 
ant to said agreement but the plaintiff-counter-defendant 
has failed and refused so to do, and there is now due and 
owing to defendants-counterclaimants from the plaintiff- 
counter-defendant the sum of $420,000.00. 


Wuaenrerore, defendants-counterclaimants pray: 


1. Judgment against the plaintiff-counter-defendant in 
the amount of $420,000.00, and costs. 


2. Such other and further relief as to the Court may 
seem just and proper. 


Count II 


1. During February, 1956, and thereafter, plaintiff-coun- 
ter-defendant, Morris Fox, was engaged in negotiations 
with Capital Transit Company, a corporation of the Dis- 
trict of Columbia, looking towards the purchase of all 
of said Corporation’s assets and assumption of all of 
its liabilities, and was seeking financing and/or prospective 
purchasers for said purchase and assumption. In connee- 
tion with said project, the plaintiff-counter-defendant con- 
ferred with defendants-counterclaimants and sought their 
aid and assistance, and they, between March 2, 1956, and 
July 7, 1956, at his special instance and request, performed 
services for the said Morris Fox. 
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2. The reasonable value of such services is $420,000.00, 
no part of which has been paid, although due demand has 
been made. 


Waenrerore, defendants-counterclaimants pray: 


1. Judgment against the plaintiff-counter-defendant in 
the amount of $420,000.00, and costs. 


2. For such other and further relief as to the Court may 
seem just and proper. 


JoserH C. Wappy and 
Wurm C. GaRpNER 


By JoserH C. Wappy 
Joseph C. Waddy 
615 F Street, Northwest 
Washington 4, D. C. 
Attorneys for Defendants- 
Counterclaimants 


Defendants-Counterclaimants 
demand trial by Jury 


JosEpH C, Wappy 
Joseph C. Waddy 
Of Counsel for Defendants- 
Counterclaimants 
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Deposition of Morris Fox 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3163-56 


Morris Fox, Plaintiff, 
vs. 


Frank Lone, et au., Defendants. 


Washington, D. C. 
Monday, May 27, 1957. 


Deposition of Morris Fox, the plaintiff in the above- 
entitled cause, called for examination by counsel for the 
defendants, pursuant to written notice and subsequent 
stipulation of counsel to postpone to the time and date 
indicated herein, at the law offices of counsel for the 


defendants, 615 F Street, N. W., Washington, D. C., before 
Joseph J. Pastore, a notary public in and for the District 
of Columbia, beginning at 3:30 o’clock p.m., when were 
present on behalf of the respective parties: 


I. F. Cotiapay, Ese., D. C. Cottapay, Esq., and J. FRANKLIN 
Wnuson, Esq., for the plaintiff. 


JoserH C. Wanpy, Esq., and Wiis C. Garpner, Esq., 
for the defendants. 


2 PROCEEDINGS 


Mr. D. C. Colladay: In order not to interrupt you, Mr. 
Waddy, as you proceed, I will hand you this letter first, 
which you may wish to look over. It is addressed to you 
and signed by me. It is in reference to this case and 
requests the production of the original of a letter dated 
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March 3, 1956, written by Mr. Fox, addressed to Mr. Frank 
Long at the Washington Loan & Trust Building, 9th and 
F Streets, N. W., Washington, D. C., of which copies were 
sent also to Mr. Paul R. Kelley and Mr. R. W. Horad, Sr. 
Attached to my letter is a stenographic copy of the letter 
which is requested. 

Mr. Waddy: I think that can be taken care of at the 
proper time. Insofar as this deposition is concerned, I 
don’t think it is particularly important. We can work that 
out. 

Mr. D. C. Colladay: If it should develop that it is im- 
portant, why, of course, we would wish to call for its 
production at this time. 

Mr. Waddy: The first thing is that I don’t know whether 
I have it in my possession to produce at this time. I think, 
also, that when it comes down to a question of my taking 
Mr. Fox’s deposition, this matter is not before us at 
present. 

The rules do provide a method of discovery which you 

are perfectly free to use as you see fit, and we will 
comply with the rules. 


Thereupon, 


Morris Fox, 


the plaintiff, was called for examination by counsel for the 
defendants and, after having been sworn by the notary, 
was examined and testified as follows: 


Examination by Counsel for Defendants 
By Mr. Waddy: 


Q. Mr. Fox, will you state your name, please? A. Morris 
Fox. 

Q. Where do you live? A. 6701 16th Street, N. W. 

Q. What is your employment? A. Transportation exec- 
utive. 

Q. For what company? A. B. & F. Transportation and 
D. C. Transit. 
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Q. Is the D. C. Transit Company the company that 
operates the streetcars and buses in the District of 
Columbia? <A. Yes. 

Q. What is B. & F. Transportation? A. A trucking com- 
pany. 

Q. It is a trucking company? A. Yes. 

Q. What is your title with D. C. Transit? A. First vice 

president. 
4 Q. How long have you been employed as first vice 
president with D. C. Transit? A. August 9th, I 
think. No. Wait a minute. I think it was July 9, 1956. 
Either July or August 9, 1956. One of the two. I don’t 
know which one. 

Q. Now, Mr. Fox, directing your attention to the early 
part of the year 1956, were you engaged in any efforts 
looking toward the purchase of the Capital Transit Com- 
pany? A. Oh, yes. Back in ’55. 

Q. Back in 55? <A. Yes. 

Q. Do you recall the approximate time you began your 
efforts? A. I think it was somewhere around the latter 
part of ’55. It may have been before then. It was some- 
where in ’55. The date I don’t know offhand. 

Q. Now, what form did these efforts take? A. What do 
you mean by that? 

Q. What form did your efforts take to purchase the 
Capital Transit Company? What did you do? A. Well, 
I first talked with Mr. Broadwater and made an applica- 
tion to the Public Utilities Commission. 

Q. Who was Mr. Broadwater? A. President of Capital 
Transit. 

I made an application to the Public Utilities Com- 
5 mission for the right to operate the transit system 
here in the District of Columbia, due to the fact 

that Capital Transit’s franchise had been revoked. 

Q. Now, was your discussion with Mr. Broadwater and 
the application that you made made on your own behalf or 
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on behalf of someone else? A. They were made on my own 
behalf. 

Q. They were made on your own behalf? A. And 
B. & F. Transportation, of which I am the president. 

Q. You are president of B. & F. Transportation? A. 
Yes. They were made in both categories. 

Q. Now, did you have the ready cash with which to 
purchase Capital Transit Company at this time? A. No, 
not all of the ready cash. 

Q. Did you have a portion of it? A. I was willing to 
hypothecate whatever assets I had. 

Q. Now, in your attempt to obtain money to carry out 
this project, were you ever brought in contact with the 
defendants or any of them? I mean by that, with Frank 
Long, Paul Kelley, or Romeo Horad. A. Was I ever 
brought into contact with them? 

Q. Yes. A. They came to my house 

Q. Was that the first time you had contact with 
6 any of them? A. No. Mr. Kelley had been trying 
to sell the Synagogue Building at 8th and Shepherd 
Streets, N. W. I was chairman of the building committee. 
He had a client, a church, that wanted to buy the building, 
and he contacted the synagogue. I was chairman of the 
pbuilding committee, and naturally he discussed it with me. 
That was the first time I ever came in contact with him. 

Q. Do you recall when this was, approximately? A. Oh, 
I imagine it must have been the latter part of February 
or the middle of February. Somewhere around there. In 
6. 

Q. Did a discussion arise between you and Mr. Kelley 
about this time concerning your attempt to purchase the 
Capital Transit Company? A. Naturally, it was all over 
the newspapers as to who was trying to buy the Transit 
Company, and Kelley, I think, asked me if I was the same 
Fox who was in the picture with reference to buying the 
Transit Company or taking over the Transit Company, and 
I think I told him yes. In fact, I know I did. 
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Then he said to me, ‘‘What about if I can secure a loan; 
would you listen?’’ 

I said, ‘‘I’ll listen to anything. Naturally I’ll listen. 

And that’s the way it was left. 
7 Q. This was about the middle of February, you 
think? A. Maybe the latter part of February. This 
deal between the synagogue and his church client took place 
during the middle of February and the latter part of 
February. Somewhere in there. 

Q. Did there come a time when you made further contact 
with Mr. Kelley? A. No. Mr. Kelley called me and asked 
me whether I was going to be home on Friday night, and 
I told him yes. He wanted to know whether he could bring 
a couple of people over. 

I said, ‘‘I have no objection. You can come up to my 
house.”’ 

At the same time I think he brought up some sort of 
contract for me to present to the meeting as to whether 
we would accept the bid from the church, the offer that 
they were making. I think it was brought up at the same 
time. 

I had no objection. He could bring anybody he wanted 
to up to my house. 

Q. Do you recall when this was? A. It was on a Friday. 

Q. Did he come to your house? A. Oh, yes. 

Q. Did he bring someone with him? A. Yes. 

Q. Do you know who it was that he brought with 
him? A. He brought a Mr. Long with him and a 
Mr. Horad with him. 

Q. Was this the first occasion upon which you met either 
Mr. Long or Mr. Horad? <A. I know it was the first 
occasion I ever laid eyes on Long. Now, I don’t know 
whether that was the first occasion that I met Mr. Horad 
or the second occasion, because I don’t know whether it 
was before they came to my house or after they came to 
my house that Kelley asked me whether I would like to 
go out to Horad’s house or something like that. I don’t 
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know whether that was before or after. I just don’t recall 
which one it was. 

Q. There was a time that you did go to Mr. Horad’s 
house? A. Yes. At his invitation. He invited me out. 

Q. Now, prior to the time you went to Mr. Horad’s 
house, had you had any conversation with Mr. Horad, either 
by telephone, in person, or otherwise? A. Oh, I don’t 
know. He may have called me. He may not. He may 
have called me on the phone. 

Q. On the occasion that you went to Mr. Horad’s house, 
who was with you? A. Mr. Kelley. 

Q. Do you know what time of day or night it was? 

A. Well, I was at a meeting and Kelley said he 
9 would like for me to go out to Horad’s house. In 

fact, he called my house and my wife called me at 
a meeting and I called him back. 

I said, ‘¢I don’t know what time this meeting is going to 
be over, but it will probably be 11:00, 11:30, or maybe 
12:00.”’ 

So it must have been after that. 

I said, ‘‘I will go with you if you want to go.”’ 

Q. On this occasion that you were at Mr. Horad’s house, 
what, if anything, transpired among you, Mr. Kelley, and 
Mr. Horad? A. This was after the time they came to my 
house, because it was at this particular time that Mr. 
Horad asked me if I had any more papers dealing with 
Capital Transit. That was after I had given him a letter. 

The night that they were at my house or the next day 
I gave him a letter, and he asked me whether I had any 
more papers, and I think I said I did and I think I sent 
them over to him. 

It was just general discussion. That’s all. 

Q. Now, you stated that you made an application to the 
PUC to operate the transit system in the District of 
Columbia. When did you make that application? A. I 
think that was done in October of 755 if I remember 
correctly. 
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Q. At the time you had the discussion with Mr. 

10 Kelley concerning his bringing persons over to your 

house, did he tell you why he wanted to bring them? 

A. He told me that these people had ready cash and the 

money available and that they were ready to go through 

with a deal like this if I could produce the necessary 

documents from Capital Transit; that is, the financial 

statements of Capital Transit, the inventory, the real 

estate list, and what have you, which I had, which were 
public records. Anybody could have gotten them. 

I told him that I had them and that I would be more than 
happy to give them to him. 

Prior to his coming over there, I had commitments from 
various people in New York, Chicago, and other places 
where we had gotten certain committed amounts with 
reference to the purchase of the Transit Company. There 
had been quite a few people involved in the thing. 

Q. Will you state the names of the persons you had 
commitments from? <A. First City National Bank of New 
York. The Heller Company of Chicago. 

Q. Are there any others? A. Well, there were quite a 
few that we had talked to. Chase Manhattan Bank. We 
talked to quite a few of them. 

Q. Were there any others you had commitments from? 

A. We had tentative commitments. I don’t recall 
11 the names. I think I have a list of them. I think 

there was one of them here in town we had one from. 
There was a whole list of people that wanted to get into 
the picture. I even had a tentative commitment from Mr. 
Brod and Mr. Rudd and people like that. We had all those 
people. 

Another reason that I think Kelley wanted me to go out 
to Horad’s house was this: he said to me that he thought 
I ought to go out and talk to him because Mr. Horad was 
very close to Clayton Powell, the Congressman, and when 
the time came for the issuance of the franchise we might 
need him and, you know, all that kind of stuff. 
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Q. Was there any discussion of the amount of money 
that was needed between you and Mr. Kelley prior to the 
time you had your meeting with Mr. Horad? A. Oh, yes. 
$14,000,000. 

Q. You had informed Mr. Kelley of the amount that you 
needed? A. Oh, yes. 

Q. Directing your attention to the occasion when Mr. 
Horad and Mr. Kelley met at your house, you are not 
certain if Mr. Long was there? A. Mr. Long was at my 
house. 

Q. He was there on this occasion? A. Definitely on this 

occasion. 
12 Q. Was anyone else present? A. My wife was in 
the other room. 

Q. Did she have any participation in this conference? 
A. None at all. 

Q. What did you discuss that night? It was at night, 
was it not? A. Yes. In the evening. 

I said to them that I needed $14,000,000 and that the 
$14,000,000 would have to be secured on the real estate and 
the income-producing property, and I think we also dis- 
cussed the length of time for the real estate and the length 
of time for the income-producing property, the rolling 
equipment. 

Q. What do you mean by ‘‘length of time’? A. To pay 
it off. 

Q. The pay-off date? A. Yes. 

Mr. Horad and Mr. Long said to me that they had the 
money available, it was ready, that if I would give them a 
letter showing they had the authority to get the money, 
they could have it for me within a week. 

And I said, ‘‘Well, if that’s the case, let me call up my 
attorney.”’ 

And I did. I ealled Mr. Colladay at home, told Mr. 
Colladay what had transpired, and, on advice of counsel, 
I wrote a letter the next morning and gave the original, 
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I think, to Mr. Long and I gave copies to Mr. Horad and 
to Mr. Kelley. 
13 In that letter was put the entire situation of the 
loan arrangement, and it was agreed that any com- 
missions to be paid to them for securing a loan would be 
paid out of the commitment. In other words, the commit- 
ment involved would be a $14,000,000 commitment, the 
amount of money actually needed was $13,440,000, and the 
difference between the $13,440,000 and the $14,000,000, 
which they said they explicitly had—they said something 
about having it in Baltimore. In fact, Long said to me all 
he had to do was ride over to Baltimore and pick the money 
up. It was fantastic to me. Having dealt with these 
various people in trying to raise moneys for the purchase 
of this thing, this was actually fantastic. 

I also put in that letter that it couldn’t be shopped, 
because I told them that I didn’t want them shopping this 
thing anywhere at all, in no way, shape, or form, and Mr. 
Horad assured me that it wouldn’t be shopped anywhere, 
couldn’t be shopped, because the money was available. 

Then I told Mr. Colladay what the whole picture was— 
and they were sitting right there—and he suggested what 
to put in a letter, and that is how the letter was written. 

Q. Was any letter at all written that night while you 
were there? A. Yes. I think we wrote a rough draft of 
it there. And I kept it all. In other words, I think we 

wrote it up in a rough draft, in longhand, and I 
14 think I tried to type it and I think I got my daughter 

to try to type it, and I don’t think we could get the 
drift of it, and I typed it all over again and gave it to them 
on the 3rd. 

We all wrote the letter. Mr. Long, I think, is an attorney, 
too. Is he not? 

Q. It so happens I am asking you the questions this 
afternoon, Mr. Fox. A. That was my impression. I don’t 
know. That is what they told me. 
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Q. Is that all that transpired on this night? A. No. I 
think at the same time we were discussing the financing 
of the Cairo Hotel, and they said they had that money 
ready, and I think there were one or two other places they 
were talking about. I think I gave them letters covering 
all of them at the same time. 

Q. Now, you said they were talking about one or two 
other places. How did they know about these other places? 
A. Kelley told me about them and Kelley asked me whether 
I would be interested in them. I said, “<Tf they can arrange 
the financing, why not?”’ 

Q. Were you actively trying to purchase them or become 
financially interested in them? A. No. Kelley told me 
about them. Kelley is in the real estate business, and he 

was telling me about these various buildings that 
15 were for sale. He told me about one that was for 

sale that Father Divine wanted to buy. It was just 
general conversation about real estate. 

Q. At this time did you discuss with them the amount of 
money that you had to put in the transaction? A. In which 
transaction? 

Q. The Capital Transit transaction. A. $14,000,000 is 
what we discussed. 

Q. My question was, did you discuss with them the 
amount of money you had to putin. A. $14,000,000. 

Q. Did you represent to them that you had $14,000,000? 
A. No, sir. They represented to me that they had it. They 
assured me that they had it. 

Q. Did you tell them how much money you had in hand 
to put into the transaction? A. Well, I wouldn’t need any 
if they were going to put the $14,000,000 in. They told me 
that they had the money, that, due to the fact that I was 
in the limelight on the thing, they would like to make a 
commission on it. That’s what they told me. That is how 
the whole thing came about. 

Q. Did you have any discussion with them as to the 
amount of your personal money that you would put into the 


65 


transaction? A. No, no. I mean, the whole thing hinged 
around the $14,000,000 commitment. 

16 Q. Did there ever come a time during your trans- 
actions with these gentlemen or any of them when 

you discussed the amount of money you would personally 

put into it? A. Not that I recall. I don’t recall. I don’t 

think that ever came up between anybody. 

Q. Now, was the time Mr. Long came to your home the 
first time you had ever met him? A. The first time in my 
life. ; 

Q. At whose suggestion was he present? A. I don’t 
know. Kelley said to me that he wanted to bring Mr. 
Horad up and Mr. Horad wanted to bring somebody else 
up. I didn’t know who it was until he got there. He told 
me that Horad was coming up. Now, who the other 
gentleman was I didn’t know until he got there. 

Q. Do you recall the date that this meeting was held 
at your home? A. The first part of March. Around the 
1st or 2nd of March. 

Q. After this meeting, what was the next thing that 
occurred in connection with your transactions with these 
defendants? A. I gave them the letter the next morning 
and then— 

Q. To whom did you give hat letter? A. I think I gave 
those letters to Kelley, and I think Kelley delivered them. 

I am almost sure he did. 
17 We had a deadline on there of the 9th of March, 

either the 9th or 10th of March. And after that I 
also gave them the papers, the list of the real estate, the 
list of equipment, financial statements of Capital Transit, 
and I think I even gave them my own financial statement, 
and I told them that I wanted these papers back. I didn’t 
want them shopped anywhere. I wanted everything back, 
and I wanted them back when the 9th was over. 

During that particular week, Mr. Kelley would call me, 
Mr. Horad would call me, and they would tell me this and 
that, that they were waiting, and then I think a couple of 
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days later I got a letter from Mr. Horad telling me that 
the application had been made and they were just awaiting 
a written commitment or something like that. 

The Witness: And I think I gave you that letter, Mr. 
Colladay. 

A. (Continuing) And then when the 9th rolled around, 
I demanded the papers back. I haven’t gotten them yet. 

Q. Did there come a time, Mr. Fox, when you requested 
Mr. Horad to obtain any other money for you? A. During 
that weck—no. This was all during the same period on 
these other three situations that were involved, these other 
three deals that they had. 

Then during that week I think Horad said that Clayton 

Powell had talked to a Mr.—he didn’t give me 
18 the name of the man he had talked to, who Mr. Powell 

had talked to—and he wanted to know whether I 
would meet with a gentleman. 

I said, ‘Sure I’ll meet with him. It doesn’t make any 
difference to me.’’ 

It so happened that the man I had already known. I had 
met him and talked to him a long time ago. 

Q. Who was this gentleman? A. Mr. Brod. 

Q. What is Mr. Brod’s full name? A. I don’t know 
what his full name is. I know his name is Brod. 

Q. What is his business, if you know? A. He was con- 
nected with one of the watch people. He is now in partner- 
ship in some brokerage firm here with Rudd. Rudd and 
Brod. I think he was connected with Speidel at one time 
or had something to do with it. 

Q. You state that Mr. Horad wrote to you and said that 
application had been made for a loan? <A. Yes. 

Q. Did he state to you to whom application had been 
made? A. No, he did not. I tried to find out. He never 
told me. He wouldn’t tell me. 

Q. When did Mr. Horad inform you that he had made 

contact with a Mr. Brod? A. During that week. 
19 Q. Was this prior to March 9, 1956? A. Yes, 
prior to March 9. 


67 


Q. When he informed you of that, did he indicate to you 
when you and Mr. Brod might be brought together? A. He 
asked me whether I would meet with Mr. Brod at WMAL- 
TV station up on Connecticut Avenue. Some Sunday, he 
said. 

Q. Did he inform you when such an appointment could 
be held? A. He said Sunday. I don’t know what day it 
was, but he said Sunday, the day that Mr. Brod’s wife 
broadcasts, and if I could get over there late in the after- 
noon, he would be willing to talk to me. 

Well, I knew Mr. Brod. I had talked to Mr. Brod before. 

Q. When had you talked to Mr. Brod before? A. Oh, in 
the latter part of 755. 

Q. Where had that conversation occurred? A. That was 
done through someone else in New York. 

Q. Who was the other person that you had make contact 
with Mr. Brod for you? A. That was done through one 
of the brokers in New York. I don’t know which one it was. 
We had contacted several brokers. I don’t know which 
one it was. 

Q. That was in the latter part of ’55% A. Oh, yes. 

20 Q. What, if anything, was the outcome of your 
conversations with Mr. Brod in ’55% A. The same 

thing as it was at this time. He wasn’t prepared to do it. 
He couldn’t do it. In other words, what he wanted to do 
was float a stock issue, like any other brokerage house. 
And we didn’t have time to do it. You just couldn’t do it. 

Q. Did there come a time when you kept the appointment 
with Mr. Brod that had been arranged by Mr. Horad? A. 
I went there, yes. 

Q. What was the date of that Sunday, if you recall? A. 
I don’t recall. It was in that week, the week of the 9th. 
Somewhere in there. 

Q. Would you say it was before or after the 9th? A. It 
might have been before. It might have been after. I don’t 
know. I mean, all of these were telephone conversations. 
I jast don’t recall. 
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Q. Was it the first Sunday after you had given the letter 
or more than one Sunday afterwards? A. I think it was 
very close to the giving of the letter, very close to the 
giving of the letter. 

Q. Was it within one day or two days of the giving of 
the letter, or three days? A. No, it was longer than 

that. 
21 Q. It was longer than three days? A. Oh, yes. 

Q. Now, prior to the time you had your conference 
with Mr. Brod, had you requested Mr. Horad to obtain any 
other money for you in connection with this transaction? 
A. Well, of course, he told me after he wrote that letter 
that it didn’t look like he was going to get it and stuff like 
that, and I said to him, “Now, look. I don’t know whether 
you are handing me a lot of stuff or whether you are just 
speculating or just playing around. But, if you remember, 
I told you people that I didn’t want you shopping this 
around. I took the thing at your word, Mr. Horad.’”’ I 
said, ‘‘I checked on you. I even had Mr. Colladay, Sr.’’ 
—no. Junior. 

The Witness: I think you did check on Mr. Horad 
(addressing Mr. D. C. Colladay). 

A. (Continuing) And we found out that he was former 
secretary or legal assistant to Judge Cobb or something 
like that. One of the judges. 

And I said, ‘‘Mr. Horad, I don’t want you playing around 
with this thing.”’ 

This is all a telephone conversation. 

‘¢Bither you can or you can’t. If you can’t, tell me you 
can’t. Don’t beat around the bush with me. Don’t 
speculate with this thing, because I don’t need anybody to 
speculate. I have commitments, and I don’t want to be 

led astray and I don’t want to lead you astray.”’ 
22 I said, ‘‘You are going to spend a lot of money, 

and it is all coming out of your own pocket, as was 
agreed, and I don’t want you spending money, not for me, 
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anyway, not unless you think you can make this deal,’’ as 
he told me at my house. 

Then he said to me, ‘‘What about seeing if we can’t get 
some front money to tide the thing over?”’ 

I said, ‘‘Mr. Horad, I have front money if I want it from 
Heller Brothers.’’ 

Q. Is that Heller Brothers? A. Heller. In Chicago. 

Mr. D. C. Colladay: Heller & Company. 

The Witness: In Chicago. 

I said, ‘‘I have that. I have a commitment.”’ 


By Mr. Waddy: 


Q. Did you tell him how much? A. Sure. A half a mil- 
lion dollars, ‘‘I have it.’’ 

Then he started talking about speculating again, that 
maybe he could get the half million dollars here and stuff 
like that. 

I said, ‘‘Mr. Horad, our deal with you was as you and 
Mr. Long told me, that you people had the money, that all 
you needed was the letter, and I was big enough and fair 
enough to give you the letter, and now you are coming 

around and telling me a lot of who struck John.”’ 
23 I said, ‘‘I just don’t think it’s fair.’’ I said, ‘‘T 
would like to have the papers back.’’ 

He said, ‘‘It isn’t the 9th yet.’’ 

I said, ‘All right. I will wait until the 9th. But I want 
the papers back. I don’t want you shopping this thing.’’ 

Then, later on during that week, I found out he had 
shopped it to even a competitor of ours who was competing 
with us in trying to buy the thing, and he wanted to bring 
him in the picture. H. Grady Gore. And he was a com- 
petitor of ours. I hit the roof when I found out. 

I told him I didn’t think that was fair, and he said, well, 
he knew Mr. Gore and Mr. Gore knew Clayton Powell and 
named a lot of big names and so forth and so on. 

I said, ‘‘Mr. Horad, I am not interested in a lot of names. 
Either you can do it or you can’t do it. There is no ill 
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feeling. You are a nice guy and everything else. I have 
no ill feelings toward you.”’ 

Q. Did you ever give Mr. Horad any written authority 
to seek additional money for you besides the $14,000,000? 
A. I think he and his son came up to me during that week, 
and he said, ‘If I get $500,000, will you listen?”’ 

I think I gave him a little memorandum and told him, 
“Yes, if you get it, I’ll listen.”’ 

Maybe it was during that same week. I don’t know 

when it was. Somewhere in that time. 
24 I told him to get it but that I wanted it in writing. 
I said he was giving me a lot of talk but now every- 
thing has got to be in writing. 

Of course, he worried the devil out of me on the tele- 
phone. I think he called me four or five times a day. 

Q. After you had given him this written commitment to 
get money, do you remember— A. I gave him a memoran- 
dum telling him, if I remember correctly, how the com- 
mitment should come back to me, the wording. I think 
that’s what I gave him. If I remember correctly, that’s 
what I gave him. 

Q. Do you remember the wording? A. No, I don’t off- 
hand, but I think that’s what I gave him. 

Q. Now, was the authorization that you gave to obtain 
this money subsequent to the conversation that you had 
had with him concerning Brod’s appearance? A. No, it 
was not subsequent. I think it was before. That is who 
he was using. That is the person he was using. That was 
before then. That was the picture before then. 

Q. That was before the conversation? <A. I think it was 
before if I remember correctly. I mean, there were so 
many conversations, Mr. Waddy, I don’t know whether be- 
fore or after. There were so many of them. He called 

me four or five times a day. 
25 Q. Now, directing your attention to the Sunday 
that you met at WMAL— A. I think that is where 
it was. Yes. 


71 


Q. —who was present at that conference? A. Mr. Rudd, 
Mr. Brod, Mr. Kelley, myself, and Mr. Horad. 

Q. Who is Mr. Rudd? A. Mr. Rudd is the broker that 
handled the stuff for Mr. Brod. They are now in partner- 
ship. 

Q. And that meeting had been arranged by Mr. Horad? 
A. I don’t know whether it was arranged by Horad or 
Kelley. 

Q. But one of these defendants? A. I don’t know. One 
of them. In fact, Mr. Rudd called me and asked me if I 
was going to be there. 

Q. When did Mr. Rudd call you? A. I think it was the 
Friday before then. He asked me whether I would be there. 

Q. Did you have any other discussion with Mr. Rudd at 
that time? A. No, I don’t think so. Just ‘‘How are you”’ 
and so forth and so on. I don’t remember any other con- 
versation. 

Q. Now, will you state what transpired at the conference 
at WMAL this Sunday afternoon? A. Mr. Brod gave me 

the same deal that he had offered in the early part 
26 of ’55 to someone else representing me, and I turned 
it down completely. 

Q. Let’s go back. 

Were you introdueed to Mr. Brod? A. I never met him 
before in my life, but I talked to him. 

Q. So that this was the first time you had met Mr. Brod 
in person? A. In person, yes. But I had talked to him 
on the telephone. 

Q. Who introduced you to Mr. Brod? A. It was some 
telephone call. 

Q. I mean in person on this afternoon. A. I introduced 
myself. I got there before anybody else did. 

Q. And Mr. Brod was already there? A. Yes. 

Q. Who told you this was Mr. Brod that you were meet- 
ing? A. I asked the operator to let me know when Mr. 
Brod came in. Mr. Horad didn’t even know Mr. Brod. 
In fact, I think I introduced Horad to Brod after I had 
met him. 
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Horad told me that Clayton Powell was a good friend 
of Brod and stuff like that. He told me all that. 

Q. Now, after you introduced yourself to Mr. Brod, will 

you pick up the conversation that transpired, to the 
27 best of your recollection, between you and Mr. Brod 

and others there? A. Well, Mr. Brod was busy get- 
ting his wife set for the television program there, and he 
said that as soon as she went on the air he would come out 
and sit down and talk with us. When she did go on the 
air, he did come into the other room and talked with us. 

We all sat there in the room while she was on the air. 
We watched television and talked at the same time. 

Q. What was the conversation? A. The conversation 
was the same situation that he had offered before, that he 
could float a stock issue and he could get the money here 
and he could get the money there, but he needed a lot of 
time and so forth and so on, and he wanted to give me a 
50 percent interest and he wanted a 50 percent interest, 
and he would make me the president and so forth and so on. 

I told him that I was not interested, that I was only in- 
terested in a loan and all I came up there to talk about 
was a loan. I told him, ‘I’m not interested in anything 
else.”’ 

Q. Did Mr. Horad participate in that conversation? A. 
Mr. Horad tried to sell me a bill of goods; why don’t I 
take it. 

I told then that I was not interested in it. I was only 
interested in a loan. I had commitments already from 
other people. I didn’t need that. 

Q. Now, the commitments you refer to are the 
98 same commitments you spoke of a little while ago? 
A. That’s right. I had the commitments from them, 

from Heller. 

Q. Was that for the full $14,000,000? A. No. That was 
for the $500,000. 

And the First City National Bank was for more. It was 
over $3,000,000. 
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Q. Did you have a commitment from any source for 
$14,000,000 at this time? A. No. That was the reason 
that Horad said he had it. 

Q. Did Mr. Brod indicate to you at this conference as 
to whether he was able to produce $14,000,000? A. He 
did not. 

Q. What did he indicate to you? A. He indicated to me 
that he could produce part of it. What part he never did 
say. 

Q. Did you ask him? A. I wasn’t interested. When I 
found out who it was, I wasn’t even interested in it, be- 
cause I already had been propositioned. 

You have got to understand, Mr. Waddy, that in this 
particular situation everybody and his brother was trying 
to proposition me. Mr. Colladay ean vouch for that. 
Everybody and his brother. You would be surprised at 
the telephone calls that came from the West Coast, Mexico, 

England. 
29 Q. What else transpired, if anything, this after- 

noon at this conference? And be as specific as you 
ean as to the actual conversation and who said what. A. 
The only thing that came up there was this situation as I 
gave it to you just a while ago, that Brod wanted time to 
float this stock issue, and he said something about that if 
I would put $250,000 in, he would put $250,000 up. I told 
him I was not interested, that all I was interested in 
was a loan. 

Q. Now, was this conversation with Mr. Brod subsequent 
to the time you had told Mr. Horad you wanted your papers 
back? A. No. I think it was within that time, if I remem- 
ber correctly. 

Q. You testified that you told me at some time that you 
wanted your papers back. A. After the 9th. 

Q. Now my question is, was the meeting with Mr. Brod 
before or after you told Mr. Horad you wanted your papers 
back? A. I think before. It must have been before, be- 
cause I think Mr. Horad said something to me about want- 
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ing to show the papers to Mr. Brod, and I told him that I 
thought Mr. Brod knew what the papers were, because he 
had seen them before, and Horad said, ‘‘It will be a good 
sales talk on my part.”’ 

I said, ‘I’m not looking for any salesmanship, Mr. 
Horad. You are the one who is telling me that you have 

got it. If you have got it, give it to me in writing. 
30 Tf it meets with my terms, I will accept it. If it 
doesn’t, I won’t.”’ 

Q. This conversation was before you had actually met 
Mr. Brod in person? A. Yes. But Horad had nothing to 
do with me mecting Brod. Nothing at all. Brod had been 
trying to contact me for a long time. So had Rudd. 

Q. He or one of these defendants had something to do 
with arranging this conference for this Sunday afternoon; 
isn’t that right? A. I don’t know whether they did or not. 
I don’t know. They asked me whether I would go and 
talk to somebody at WMAL. They wouldn’t tell me the 
person’s name. 

Q. Did anybody else ask you to appear at that time? 
A. No. 

Q. Now, is that all that transpired at this meeting on 
this Sunday afternoon? A. That’s all I can recall. 

Q. Did there come a time after this meeting when there 
was any further contact with Mr. Brod? A. No. There 
may have been. I don’t know. There may have been. 

Brod ealled me and asked me if I would come up to his 
office, and I did go up to his office, and when I got there 

Horad was there. 
31 Q. Where was his office located? A. 15th Street. 
Q. Whereabouts on 15th Street? A. The building 
next to the American Security & Trust Building. 

Q. When was that? A. That was close to that time. 

Q. Was it after the meeting at WMAL? A. Yes. But 
Brod called me and asked me to come up to his office. 

Q. Was it one day or two days or a week after? A. I 
don’t know how long. It was very close to that time. 
Very, very close. 
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Q. And you went to Mr. Brod’s office on 15th Street? 
A. At Mr. Brod’s request. 

Q. Who was present on this occasion? A. I was sur- 
prised when I walked in there and saw Horad was there. 
Mr. Rudd was there. 

Q. Was either Mr. Kelley or Mr. Long there? A. No. 

Q. You, Mr. Brod, Mr. Rudd, and Mr. Horad were the 
only parties there? A. That’s right. 

Q. Now, what transpired at that conference? A. I don’t 
think anything transpired. I think all we did was just 

chew the rag about nothing. They asked me how I 
32 was making out and so forth and so on. Just back 
and forth conversation. 

Q. Was the Capital Transit Company deal discussed? 
A. Yes. Brod was trying more or less to get me to step 
out of the picture or just forget about it, that it was going 
to be hard to raise the money. I didn’t tell him to mind 
his business—I was in his office—but I told him I would 
still try my way, and I said, ‘‘I think I’ll be successful. 
I'll get it.”’ I said, ‘“‘I have most of the commitments.’ T 
said, ‘‘I think Ill get it.”” I said, ‘“You know I am the 
fair-haired boy.’’ I said, ‘‘Everybody knows it.’ 

He said, ‘‘Yes. That’s right. Everybody is trying to 
get next to you.’’ 

Q. What did Mr. Rudd have to say? A. Rudd said he 
didn’t think the thing would work out. He still doesn’t 
think it will work out. Rudd still doesn’t think it will 
work out. 

Q. You mean at this time? A. Just the other day when 
he called me on the phone he tried to sell me some stock 
in some race track situation, and he said to me then, ‘‘I 
don’t think this thing is going to work out, anyway.’’? Just 
in a joking way. 

Q. When he was referring to ‘‘this thing,’? do you know 

what he was referring to? A. The Transit Company. 
33 Q. What aspect of the Transit Company? A. 
Well, he didn’t think it would work out to be a profit- 
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able venture. That’s what he was trying to say. He said 
track removals would run into a lot of money. And it is. 

Q. At either of the two meetings that you have described 
did Mr. Brod indicate that he was going out of town? A. 
You have to understand a man like Mr. Brod. He is always 
going somewhere. He never goes. 

Q. My question was, did he state or indicate to you that 
he was going out of town? A. No, because I took it for 
what it was. It was no indication to me that he was going, 
anyway. 

Q. Was there ever a time when you met with Mr. Rudd 
and any of these defendants in Mr. Brod’s absence? A. I 
don’t think so. I don’t recall that. I don’t think so. I 
don’t think I did. T don’t recall it. 

Q. Now, did there come a time when you had a further 
conference with Mr. Brod apart from these two at which 
any of these defendants were present? A. No. The only 
time I saw him was at two or three social affairs. 

Q. You did sce him at social affairs? A. Yes. 

Q. And that was subsequent to the time when you 

34 had held your meeting at WMAL? A. Oh, yes. In 

other words, nothing was discussed at these social 
affairs. It was just ‘‘Hello. How are you?” 

Q. Did you ever at any time have a conference in the 
Woodner Apartments, Woodner Hotel Apartments, con- 
cerning this transaction? A. I don’t know whether we met 
up there or not. I know that’s where Mr. Brod lived. I 
knew that before Horad told me anything about it. 

Q. Have you ever been in Mr. Brod’s apartment? A. No, 
I don’t think so. Not in his apartment, no. I may have 
seen him in the lobby at the Woodner, but I’ve never been 
in his apartment. 

Q. Have you ever been in the Woodner Apartment build- 
ing— <A. Oh, sure. Many times. 

Q. —on oceasions when Mr. Horad, Mr. Kelley, and Mr. 
Brod were present? A. I might have. I might have. I 
might have gone in the lobby and they were in the lobby, 
yes. I might have. 
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Q. Did you have a conversation with them at that time? 
A. I don’t know. We might have sat down and talked. 
I don’t know. We might have sat down and talked. There 
may have been just general discussion. No pre-arranged 
conference, if that is what you are talking about. 

Q. Now, Mr. Fox, did there come a time when 

35 Mr. Brod requested you to contact Mr. Broadwater 

concerning the sale? A. Mr. Brod at one of the con- 

ferences we had—at the WMAL conference—wanted me to 
set up a conference between him and Mr. Broadwater. 

Q. Did you have more than one conference at WMAL? 
A. Just one. 

I told him that I wouldn’t do it unless Mr. Colladay did 
it. Mr. Colladay talked to Mr. Brod on the telephone from 
Florida—Mr. Colladay, Sr.—and Mr. Colladay told Mr. 
Brod that it wasn’t necessary to talk to Mr. Broadwater. 

Q. Let me get this straight. Mr. Colladay was in Flor- 
ida? A. Yes. 

Q. And Mr. Brod was in the District of Columbia? A. 
Yes. 

Q. And Mr. Brod talked with Mr. Colladay? A. On the 
telephone, 

Q. When was this oceasion? A. That was the next day 
after I had talked to Mr. Brod at WMAL. 

Q. Were you present at the time Mr. Brod talked to Mr. 
Colladay? A. Sure I was present. I put the call through. 

Q. From what spot was this call placed? <A. The call 

was placed from Mr. Colladay’s office and then the 
36 hookup was made to Mr. Brod wherever he was. 

T wasn’t present with Mr. Brod, now. I placed the 
call to Mr. Colladay and asked Mr. Colladay whether he 
would talk to Mr. Brod, and he said sure he would talk 
to him. 

Q. Where was Mr. Brod at this time? A. I don’t know. 
I don’t remember what the phone number was. We put 
the call through that way. 

Q. Now, on this occasion when you saw Mr. Brod and 
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Mr. Horad and perhaps one of the other defendants at 
the Woodner, what was your purpose in being there? A. 
I don’t know. I don’t live too far from there. 

Q. Do you frequent the Woodner? A. I don’t frequent 
the Woodner, no, but a lot of times I will go in there. I 
have friends that live there. 

Q. Did you go with any of the defendants? A. I don’t 
think so, no. 

Q. Are you saying now that you don’t recall going with 
them or that you didn’t go with them? A. I didn’t go 
with any of them to the Woodner. I was there at the 
Woodner and I met them there. They were there and I 
saw them and I sat down and talked with them. But there 
was nothing pre-arranged. 

Q. And you don’t recall the occasion for your being in 

the Woodner? A. At that particular time, no. 
37 Q. Were you alone in the Woodner that day or 
night, whichever it was? A. It was during the day 
that I think I met them there. 

Q. Did you go in alone? A. I think so. Wait a minute. 
Rudd may have called me and asked me whether I was 
going to be near the Woodner. He may have called me, 
because Rudd used to call me quite a bit, too. 

Q. This was subsequent to the meeting in WMAL that 
Rudd was calling you? A. No. Prior. He called me long 
before I even knew Horad. 

Q. Did Mr. Rudd inform you why he was inquiring of 
you as to whether you would be in the Woodner? A. I 
don’t know whether he did or not. 

Q. Could it be that you were there in response to the 
telephone call from Mr. Rudd? A. Could be. There were 
so many telephone calls in this thing, Mr. Waddy, back 
and forth. 

Of course, Horad was trying to make a sale. I don’t 
blame Horad. With all due respect to everybody, I just 
don’t. I think he was just trying to make a sale. More 
power to him. 
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Q. And you were trying to assist him in this, were you 

not? A. No. When Horad turned me around and 

38 told me that he didn’t have these commitments and 

they had assured me that they had them and after 

I had told Mr. Colladay, Jr., that these people had them 

and he suggested the type of letter to write, I lost faith, 
because they assured me that they had the money. 

Q. Now, on this occasion when you saw them at the 
Woodner and had this conference with them, did they in- 
form you as to the reasons why they were there? A. No. 
I don’t think anything like that came up. I think that 
was the time that Brod said something to me about wanting 
to talk to Broadwater, and T said to him, in general conver- 
sation, ‘‘I don’t think you have to talk to him. Mr. Colla- 
day has all that information.’’ 

He said, ‘‘Well, let me talk with Mr. Colladay.”’ 

T said, ‘‘T’ll put you in touch with Mr. Colladay tomor- 
row morning.”’ 

And I did. 

Q. Was any attempt made to reach Mr. Colladay or Mr. 
Broadwater that same day? A. I don’t recall. No, not 
Broadwater, because I wouldn’t call Broadwater. Colla- 
day was handling Broadwater. Colladay was doing all the 
contacting with Broadwater. 

Q. Now, you said you lost faith with Mr. Horad. Spe- 
cifically when did you lose faith, Mr. Fox? A. When he 
sent me that letter on the 6th or the 7th telling me that 

he had made an application to a lending institution 
39 after he had told me that they had the money in 

Baltimore. And then when I got the letter I called 
him on the phone and I said, ‘‘Mr. Horad, that isn’t fair. 
You’re not being fair with me.’’ 

Q. Did Mr. Horad tell you that he had the money in 
Baltimore, or one of the other defendants? A. Mr. Horad 
and Mr. Long both assured me. In fact, before they came 
to my house Kelley told me that he had talked to these 
people and said that they have got it. That’s why the 
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meeting was set up at my house. That was the reason for 
it. That was the only reason for it, because Kelley called 
me and told me that he had talked to a Mr. Horad and 
that Mr. Horad told him that he had the money and would 
I be willing to talk with him. And I told him then that I 
would be home that evening, that he could bring Mr. 
Horad up. 

Then I think I got a telephone call from Mr. Horad 
asking me if I would object if he brought somebody else. 
T said, ‘‘No, I won’t object.’’ 

I think I even gave them some ice cream and cake while 
they were there. It was a very friendly discussion. 

Q. Was the mecting in the Woodner Apartments the 
last meeting you held with Mr. Brod? A. I don’t recall. 
T don’t know whether it was the last meeting. I have seen 

him at social affairs and places like that. 
40 Q. I am inquiring now as to whether it was the 
last meeting with Mr. Brod at which the Capital 
Transit matter was discussed. A. Do you mean an actual 
set up meeting? 

Q. Any type. Hither a chance meeting or set up meeting 
or what-not. Any type of meeting. A. The thing is this: 
whenever he sees me now he still talks about the same 
thing. He still talks about it. 

Q. I am talking now about any meetings held between 
the meeting in the Woodner and the consummation of the 
Capital Transit Company deal. A. I couldn’t answer that, 
because I don’t know. I might have run into him at three 
or four places. I might have run into him at the bank. 

Q. What bank? A. Any of the banks. The banks I may 
go into. 

Q. Did you run into him at any of the banks? A. I may 
have. I may have run into him, or he may have run into 
me on the street. I don’t know. 

Q. Did he ever call you further for any conferences con- 
cerning this transaction? A. No, not that I recall. It was 
a dead issue, as far as I was concerned, with Brod. 
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Q. You stated a while ago that he made the same propo- 

sition over. Will you outline for us specifically what 

41 Mr. Brod’s proposition was that he made to you? 
A. He made more than one. 

Q. Will you take them one at a time, please, and tell us 
each one? <A. Well, one of them he made was that he 
could float a stock issue, and that was not agreeable to me. 
No. 2, he made one where he wanted an interest in the com- 
pany, and that was not agreeable to me. He made another 
one whereby he wanted to put up $250,000 and I put up 
$250,000, and that was not agreeable to me. He made an- 
other one whereby he wanted a certain percentage of the 
company, and that was not agreeable to me. He wanted 
to hold the chairmanship of the board, and that was not 
agreeable to me. 

All of this took place at one meeting or the other, either 
at the WMAL meeting or one of these hit-and-miss meet- 
ings, or maybe at his office. I don’t know. 

None of his propositions were acceptable to me in any 
way, shape, or form, and I so informed Mr. Horad and I 
so informed Mr. Kelley. 

In fact, I told Mr. Kelley that I did not want to discuss 
the thing with anybody else any more, that, as far as I 
was concerned, it was all over. I didn’t want to discuss 
it with anybody. 

Q. When did you tell Mr. Kelley that? A. Oh, it must 

have been close to the 9th or the 10th. Somewhere 
42 in that neighborhood. I think somewhere at the 

time when I asked him for the papers back, which 
I haven’t got back yet. 

Q. Did Mr. Brod inform you that he was prepared to 
enter into this proposition alone, or did he indicate that 
there might be others that would be associated with him 
in it? A. I don’t think that came up at all. I don’t recall 
that at all. 

Frankly, as I said before, I was not interested in the 
Brod propositions in any way, shape, or form. I never 
was. 


2, 

No. 1. I told Mr. Horad I didn’t want Clayton Powell 
involved in this thing in any way, shape, or form, and I 
didn’t think it was fair to Mr. Powell, because Horad kept 
telling me that Brod was a good friend of Powell’s, and I 
told Horad that I didn’t think it was fair; I didn’t think 
he ought to involve Mr. Powell in this thing at all. 

Q. At these discussions that you had with Mr. Horad— 
A. These were telephone conversations. 

Q. I am asking another question now. A. I see. 

Q. At these discussions that you had with Mr. Horad 
and Mr. Kelley, was any mention made about participa- 
tion in the management of the Capital Transit Company 
and in the financing of it by negroes? A. No. What hap- 

pened was this: 
43 I am very, very friendly to the negroes. In fact, 

my operation in B. & F. Transportation—and I had 
a very, very difficult problem with the union about it—is 
92 percent negro and 8 percent white. I had a very diffi- 
cult problem with the Maryland-Virginia milk producers, 
which I won over from them. They objected and they 
wanted to insert in a contract that all drivers on the milk 
tankers would have to be white. I objected and I took it 
out, and I purposely put the negro boys on it. 

With reference to the Food Fair operation, I did ex- 
actly the same thing, and with reference to the Chestnut 
Farms operation I did exactly the same thing. 

And when Mr. Kelley approached me and asked me what 
my feeling was toward the negroes, I told him that if the 
feelings of everybody in the city were like mine, we would 
be all right. I told him that. 

Mr. Horad asked me the same question, and I told him 
the same thing. 

Now, when they came to my house, Mr. Kelley said to 
me, ‘‘Mr. Horad is a negro. Do you object to him coming 
to your house?”’ 

I said, ‘‘Absolutely not.’? I said, ‘‘My door is open.” 
I said, ‘‘I’ll go you a step better than that. My own 
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daughter attending the teachers college is involved at the 
moment with reference to the negro situation up 
44 there, and she won’t leave the college.’’ 
And I asked Horad to check with one of the pro- 
fessors about the thing, and he checked it. 

As far as the negro situation was concerned, I told him 
that if I were the top man in the thing, I would draw no 
color lines. I never have in my life. That’s exactly the 
way I felt about it, and that is what I told him. That is 
what I told Horad. 

Q. Was there ever any discussion that a portion of this 
financing might be done by negroes of the city? A. Mr. 
Horad said to me that he—this was after I got angry with 
him and I said, ‘‘I don’t think you are fair with me.’’ He 
said to me, ‘‘Let me try somebody in North Carolina,”’ a 
negro insurance company or something like that. 

I said, ‘‘Mr. Horad, you told me you had the money. I 
would rather that you didn’t do anything like that. I 
would rather just forget about the thing and let’s be good 
friends. I don’t want it unless you can get it by the 9th, 
and I don’t want it shopped.’’ 

Q. Was Mr. Brod present at any of the conferences at 
which the negro participation was discussed? A. I don’t 
think so. I think that was done mostly between Horad 
and me on the telephone and at my house. Brod may 
have asked me whether I knew Mr. Powell was colored or 

something like that, or negro, and I must have told 
45 him yes, and he must have said something else to me 

about, ‘‘What about the drivers and things like 
that?”’ And I said, ‘‘As far as I am concerned, if I am 
the controlling man, everybody is alike to me.”’ 

Q. When ‘was this discussion had with Mr, Brod? A. 
Probably the same discussion, at one of those times. Some- 
thing on that order. 

Q. You don’t remember which one of them? <A. There 
was no special conference on the thing. It was just as you 
sit down and discuss these things back and forth. That 
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is how it probably came up. There was no special discus- 
sion about it. 

Q. You had your first meeting with Mr. Brod at WMAL; 
is that correct? A. I think that’s correct. 

Q. And he made certain propositions to you? A. He 
made certain propositions to me that were not acceptable. 

Q. Were you interested in any dealings with Mr. Brod? 
A. None at all. 

Q. There were occasions thereafter when you held fur- 
ther conversations with Mr. Brod? A. He called me, and I 
still refused any situations with him. 

Q. And you attended a conference at his office 

46 subsequent to that time? A. At the request of Mr. 

Rudd. He asked me to come up. He didn’t tell me 

what it was about. He asked me to come up there, and I 
said, ‘If I’m in the neighborhood, I will come up.”’ 

Q. And you also discussed the matter further at the 
Woodner? A. I think so. But none of these propositions 
were acceptable. 

Q. At about this time, Mr. Fox, did any of these defend- 
ants suggest to you that you mect anyone else in connec- 
tion with this transaction? A. Not that I recall. Not 
about that time, that I recall. 

Q. Did there come a time when any of these defendants 
suggested that you meet someone else in connection with 
this transaction? A. Oh, I think it must have been in 
June or somewhere around June. I don’t know when it 
was. Kelley called me on the phone and he asked me how 
I was doing with reference to the Transit Company and 
things like that. I said, ‘‘Pretty good.’”? And he asked 
me whether I would object if I met a Mr. Glasser or some- 
thing like that, and I said, ‘‘No. What does he do?” 

And he said, ‘‘He’s looking for a place cemetery- 
47 wise, looking for an office.’’ 

And I told him, ‘‘If I am downtown, I will meet 
with him.”’ 

So I guess about a week or 10 days later this fellow 
Glasser called me on the phone and wanted to know wheth- 
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er or not I would meet with him, and I told him I would. 
I think I met with him at the Statler and— 

Q. I don’t want to interrupt your trend of thought, but 
can you fix the date of this as nearly as possible, please? 
A. Sometime in June. I don’t know when it was. It was 
in June I know, because I had just come back from New 
York. It may have been the early part of June. 

And I went up and talked with him— 

Q. It couldn’t have been earlier? A. It could have been 
May. I don’t know. 

Q. Might it have been as early as April, Mr. Fox? A. I 
don’t think so. I don’t think so. 

Q. Now, when Mr. Glasser called vou, whatever time it 
was, did he state why he was calling you ? A. He just said 
he would like to talk to me. 

Q. He didn’t state the purpose of it? A. No, I don’t 
think he did. 

He told me who he was. He told me he was in the ceme- 
tery business. He told me that. 

Q. Were you interested in the cemetery business? 

A. No. 
48 Q. You did agree to meet him? A. Oh, yes. 
Q. You did not know why you were going to meet 
him? <A. At that particular time, no. 

Q. Did you know at the time you actually kept the ap- 
pointment why you were going? A. Sure I knew why I 
was going. 

Q. When did information first come to you as to why 
you were going to that conference? A. Well, Kelley called 
me on the phone and Kelley said to me that this man 
Glasser was going to call me. He said, ‘‘I’m involved in 
this thing. These other guys led us all astray.’? He said, 
‘“‘Horad and’’—I don’t remember his name—‘‘led us all 
astray.’’ 

I said, ‘‘Kelley, listen. I don’t want any who struck 
John or anything else.’’ 

He was still trying to make a deal on the synagogue 
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building, and I didn’t want to lose him, either, because of 
the synagogue building being sold to the Seventh Day Ad- 
ventists. 

He called me and said this fellow Glasser would like to 
talk to me, and I said, ‘‘I’ll talk with him.”’ 

Q. Did he say also that he would like to talk to you 
about the Capital Transit deal? A. Oh, yes, he said that. 

I said, “1’ll talk with him.”’ 

49 So I went up there and talked with him. And 

Glasser said he was not interested, couldn’t do any- 
thing about it, but could I arrange a loan for him with one 
of the banks for his cemetery notes, and he gave me all of 
the notes, gave me all of the cemetery situation, and asked 
me, because the Suburban Trust Company was cutting 
off his credit as far as the notes were concerned, to see if 
I couldn’t get one of the banks here in town to take over 
the paper. 

He’s a nice old man, and I said, ‘‘Sure. T’ll try.”’ 

And he gave me the notes, gave me the financial state- 
ment of the Higs Cemetery—I think it’s the Higs Cor- 
poration, H-i-g-s—and I proceeded to try to get it for him. 
And, of course, the banks here refused it. Then I re- 
turned all the papers to him. 

Q. Now, Mr. Fox, who was present at the conference in 
the Statler? A. Some public relations man of Mr. 
Glasser’s. I don’t know whether Kelley was there or not. 
He may have come in later. I don’t know. 

Q. Will you state to me the names of everybody who was 
present at that time? A. Glasser was there and I was 
there and this public relations man came in and then left. 
I think Kelley came in and then left, if I remember 

correctly. 
50 Q. Is Glasser’s name Irving Glasser? A. Yes. 

Q. Was more than one public relations man pres- 
ent at the Statler? A. Just one that I recall. I don’t 
recall but just one. 

Q. Do you remember his name? A. No, I don’t. A 
young boy. 
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Q. What sort of proposition was made by Mr. Glasser 
concerning the Capital Transit deal? A. No proposition 
was made by Mr. Glasser. He was not interested in lending 
us any money at all. 

Q. Was he interested in participating in the Capital 
Transit deal at all? A. No, he was not. 

Q. Did he have further contact with you or anyone 
concerning the Capital Transit deal after this meeting in 
the Statler? A. I don’t know whether he did or not. 

Q. Did he have further contact with you, Mr. Fox? A. 
Not on the Transit deal. He had contact with me on the 
cemetery deal. And the Transit deal may have come up 
back and forth. He may have made some remark about 
it. I don’t know. But his whole interest was the eemetery 
situation. 

And you have got to understand the important thing in 

this whole deal with all of these defendants was that 
51 it was a loan situation that was involved and nothing 

else. We were seeking a loan from them, which they 
said they had. There was nothing else involved but a loan, 
lending money. I was not interested in anybody putting me 
next to anybody in any way, shape, or form. 

Q. Was more than one conversation held between you 
and Mr. Glasser? A. Sure there were. On the cemetery 
situation, yes, 

Q. I mean on the Capital Transit situation. A. There 
may have been discussions such as, ‘‘How are you doing 
on this,’”’ or ‘‘ How are you doing on the Transit situation?”’ 
There may have been conversations like that. 

Q. Didn’t Mr. Glasser indicate that he was able to put 
you in contact with persons who might be helpful to you 
in the Capital Transit transaction? A. He told me at the 
time we met there that he was not interested and he didn’t 
think he could do anything about it, because there was too 
much money involved and he couldn’t do it on a loan basis 
in any way, shape, or form. 
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Mr. Waddy: Will you read the question, Mr. Pastore? 
(Last question and answer read by reporter.) 


The Witness: Didn’t I answer it? 
By Mr. Waddy: 


Q. I don’t think you answered that question. A. Those 
are the words that he used. 
52 Q. I am not asking you for his words now. I am 
asking you whether he indicated to you that he could 
put you in contact with persons who might be helpful or 
sources that might be helpful to you in what you wanted 
to do. <A. He did not. 

Q. Is it your testimony that he did not at this time or 
that he never did? A. He did not. 

Q. Did he ever indicate as much to you? A. I don’t 
know whether he did or not. 

Q. Did he tell you that he had contacts some place? 
A. He may have said to me that he would try to make 
some contacts. He may have said that. I don’t know. 
But to actually come out point blank and say he was going 
to do it, no. 

Q. Did he indicate he had contacts in New York? A. I 
asked him whether he had any contacts in New York. 

Q. What was his answer? A. He said he didn’t know 
whether they would lend any money. 

Q. But did he say whether he had contacts in New York? 
A. L asked him whether he had any contacts in New York 
or any other place, and he said he may have contacts but 
they wouldn’t lend any money. 

Q. Did any of these defendants ever place you 
53 in contact with other persons concerning the Capital 
Transit transaction? A. No, not that I know of. No. 

Q. Did there come a time when you made a trip to 
Toledo, Ohio, or some place in Ohio concerning this matter? 
A. Yes. Wait a minute. 

Kelley came to me one time and told me that Morton 
Himmelfarb, who was a very, very good friend of mine, 
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wanted to talk with me and would I go to Toledo with 
Morton. 

I said, ‘‘Sure I'll go to Toledo with Morton any time he 
wants.’’ 

Q. Did he tell you what Morton Himmelfarb wanted to 
talk to you about? A. That happened through a joking 
situation. 

Kelley was trying to sell a mortgage paper, and he said 
something to me about Morton Himmelfarh, did I know 
Morton Himmelfarb, and the funny part about the thing 
was that Morton Himmelfarb was calling me on the phone 
when he was talking to me about Morton Himmelfarb. 

I said, ‘‘Here is Morton Himmelfarb on the phone now.’’ 

He said to me, ‘‘Ask him if he won’t take some of this 
second trust paper.”’ 

TI asked him, and Morton said he wasn’t buying. 

Kelley said, ‘‘Let me talk to him.’’ 

T said, ‘‘Here. Talk to him.’’ 
So he talked to him and he asked him whether he 
had anybody who had a whole lot of money. He said, 
‘“What about your father, Paul Himmelfarb,’’ or some- 
thing like that. 

And Morton said, ‘‘No. But I’ve got an uncle in Toledo.’’ 

And he wanted to know whether or not I would be willing 
to go to Toledo and just talk. 

T said, ‘‘Sure. I'll go if you want to go. We'll drive 
in my ear. If you will do the driving, we will use my car.”’ 

So we drove to Toledo—Morton Himmelfarh, his wife, 
myself, and some other fellow from his office. I can’t 
think of his name. 

We drove out there, and his uncle said he wasn’t 
interested. 

Q. Who was his uncle? A. The fellow that owned the 
Dodge Hotel. 

And that was the picture whereby Kelley was trying to 
sell the Dodge Hotel to Father Divine. 

I don’t remember his name. But we drove out there. 
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One of the purposes was with reference to the Dodge 
Hotel. 

And Morton’s wife wanted to go, so we went. In fact, 
we drove out and drove back in one day. 

Q. Did you know his—father-in-law, did you say it 

wast A. No. His uncle. 
55 Q. His uncle? A. His wife’s uncle. 

Q. Did you know his wife’s uncle prior to the trip 
to Toledo? <A. I heard of him, yes. 

Q. Did you know him? A. No. I heard of him. You 
hear of a lot of people in things like this. 

Q. Was his name Kaplan? A. Yes. That was his name. 

Q. Do you recall when you took that trip? A. I don’t 
know. I don’t know. It must have been— 

Q. It was subsequent to March 9, though, was it not? 
A. It was after March 9th. It wasn’t too far from March 
9th, but it was after March 9th. 

Q. By the way, your dealings with Glasser were after 
March 9th, were they not? A. They were within that 
period, yes. Somewhere in that neighborhood. 

Q. After March 9% A. It might have been after. It 
might have been before. I don’t know. Somewhere in that 
area. 

Q. As a matter of fact, I believe you placed it in either 

May or June. Is that correct? A. With Glasser? 
56 Q. Yes. A. Yes, I think it was May or June. 

Q. Now, is there anyone else who talked to you 
concerning this Toledo trip to see Tom Kaplan besides 
Himmelfarb and Kelley? A. Yes. The fellow that was in 
Himmelfarb’s office. I know him very well. He’s in 
Florida now. He moved to Florida. 

Q. Do you know his name? A. Yes, I know his name. 

Q. What is his name? A. I just can’t think of it. I 
know who he is. A tall man. 

Q. Would that be Leo Schlosst A. That’s right. Leo 
Schloss. He was a partner of Morton Himmelfarb. 

Q. Did he talk to you about the Capital Transit matter? 
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A. Leo talked to me about it with reference to Kaplan. 
That was the reason he went out there. He thought that 
he could sell Kaplan a bill of goods. 

Q. For the purchase of Capital Transit Company? A. 
Just a loan. 

Q. While you were in Toledo, did you make any tele- 
phone calls to anyone? A. Not that I know. I may have 
called home. 

Q. Did you call any of these defendants from 
57 Toledo? A. Not I. Not that I recall. 

Q. Is it that you don’t recall or that you didn’t 
make acall? A. I don’t know. I can’t answer that. I just 
don’t know. I don’t know for what reason I would call 
them. 

Q. You were in fairly constant communication with Mr. 
Kelley, were you not? A. No, not fairly constant. He 
would come to me on this synagogue situation. That’s all 
he would come to me on. I don’t think he made—in fact, 
he didn’t make a deal on the synagogue situation. 

Q. When did you leave Toledo? A. The same day we 
got there. 

Q. Where did you go from Toledo? A. I went to New 
York. 

Q. You went direct to New York? A. No. Wait a 
minute. I came to Washington and then went to New York. 

Q. Were you in communication with Mr. Kelley after you 
returned to Washington and before going to New York? 
A. I don’t know. I don’t think so. I wouldn’t have any 
reason to be in contact with him. Not that I know of. 

Q. Did you inform Mr. Kelley that you were going to 

Toledo? A. Did I inform him? 
5S Q. Yes. A. He knew I was going. 

Q. How did he know? A. He wanted to go. 

Q. How did he know you were going to Toledo? A. I 
just told you, from the telephone conversation that we had 
in my office and he wanted to talk to Himmelfarb and I let 
him talk to him. He wanted to go. 
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Q. Now, you say you came back to Washington before 
going to New York. A. I think I did. 

Q. Do you remember when this was? A. No, I don’t 
offhand. 

Q. How long did you remain in Washington before going 
to New York? A. I went the next day. 

Q. You went the next day? <A. I think so. 

Q. Did you go on business in connection with your desire 
to purchase the Capital Transit Company? A. That is 
correct. 

Q. While in New York did you make certain contacts 
with prospective financiers concerning the transaction? 
A. I always did that when I went to New York. 

Q. Do you remember the names of those persons 
59 with whom you made contact? A. Oh, I don’t 
remember who they were. I went to New York so 

many times. I don’t know which ones they were. 

Q. I am talking about this one time. I don’t know, Mr. 
Waddy, because I went there quite often. I went back and 
forth to New York quite often. I don’t know who I 
contacted, when, where, and how. 

Q. On this trip to New York did you see either Mr. 
Glasser or Mr. Brod or any of their representatives? A. 
No, sir. 

Q. Now, did you go to New York alone? A. I don’t 
know whether I went to New York that time alone or not. 
I don’t know. 

Q. Now, did you go to New York on other occasions 
during this same period that we are now discussing? A. 
I’ve been in New York quite frequently. 

Q. During this same period that we are now discussing. 
A. Since October of 1955. 

Q. I am specifically concerned now with the period from 
about the 1st of March up until June. A. Oh, definitely. 
Quite frequently. 

Q. On any of these other occasions did you see either 
Mr. Brod or Mr. Glasser? <A. No. 
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Q. Were you in communication with either Mr. 
60 Brod or Mr. Glasser? A. No. 

Q. Now let me ask you this, Mr. Fox: did any of 
these defendants ever place you in contact with anyone else? 
A. Not that I know of, no. 

Q. Do you know a George Vincent Grace? A. Wait a 
minute. I think that’s the drunk that came down here. I 
think that’s the drunk that came down here and got under 
your skin, Dave (addressing Mr. D. C. Colladay). I think 
he came down here on an airplane, and I think he got 
drunk and you had to get him out of the city or something 
like that. I don’t know. It was something like that. 

I think Kelley brought him down here one time. He was 
supposed to—I don’t know. Frankly, I didn’t do much 
talking to him. I think you (indicating Mr. D. C. Colladay) 
did all the talking to him, Dave. 

Q. When you refer to ‘‘Dave,”’ are you talking about— 
A. Mr. Colladay. 

Q. Is that Mr. D. C. Colladay? A. Yes. 

Q. One of your attorneys here? A. Yes. 

Q. Did Mr. Colladay have a conversation with Mr. 
Grace A. I think he did. I don’t think I had too much 
to say to him, because I didn’t like the way the man 

looked. 
61 Q. What was that conversation about; do you 
know? A. I don’t know. I think he was trying to 
sell Dave a bill of goods with reference to all the contacts 
he had and so forth and so on, and it fizzled to nothing. 

Q. Why was he talking to Mr. Colladay? A. Because I 
wouldn’t talk with him. 

Q. What was he talking about? A. He must have been 
talking about the Transit deal. 

Q. That is, the Transit deal that you were interested 
in? A. Yes, yes. That was all around this March period. 

Q. And that is the same deal that you have talked with 
Mr. Horad, Mr. Kelley, and Mr. Long about, too? A. No. 
Mr. Horad and Mr. Long were out of the picture completely. 
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They had not one iota to do with this Grace thing at all, 
in no way, shape, or form. 

Kelley, during the time he was trying to make the sale 
on the synagogue, was always looking for something, and 
he would always come up with somebody else. 

Q. Did Kelley suggest to you that you talk to Mr. 
Grace? A. He suggested that I talk to Mr. Grace. 

Q. Do you remember when that was? A. I don’t know 
when it was. When Mr. Grace came up to Mr. Colladay’s 
office. 

Q. Just before he gets to Mr. Colladay’s office, 

62 what did Mr. Kelley tell you about Mr. Grace? A. 

He told me he was a big-time stock broker and had 

access to a lot of funds and that a Mr. Evans in New York, 

whose son had something to do with the governor’s office— 
a whole lot of who struck John. 

I told Kelley, ‘‘Why don’t you stop all that? Either you 
have got something or you haven’t got anything.”’ 

Q. As a result of the conversation you had with Mr. 
Kelley, was a conference arranged for you to see Mr. 
Grace? A. No. Mr. Kelley called Mr. Grace on my tele- 
phone and asked him if he wouldn’t come to Washington. 
Mr. Grace wanted to be paid to come to Washington, and 
I refused to pay him or anybody else. 

What happened after that was, in the next two or three 
mornings later I understand that Kelley called me at home 
very early and told me that Mr. Grace was in town. So 
I told him to go see Mr. Colladay, and he went to Mr. 
Colladay’s office. 

The Witness: And I think you called me then, Dave. 

A. (Continuing) I think I came up there and I said, ‘‘I 
don’t want to talk to this man.”’ 

He wasn’t even sober. 

Q. Did you ever hold a conference with Mr. Grace in 
the Mayflower Hotel? A. No, not me. 

Q. Did your attorney ever hold a conference with 
63 him in the Mayflower Hotel? A. That I don’t know. 
Q. You did hold a conference with him at your 
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attorney’s office? A. I didn’t hold a conference with him. 
I was just there. 

Q. Why were you there, Mr. Fox? A. Because Mr. 
Colladay called me and asked me to come there, and I went 
up there and I got disgusted and left. 

Q. Did you ever hold any meeting or conference with 
Mr. Grace other than the one in your attorney’s office? 
A. That is the only one I ean recall. That was not a 
meeting. I just came in and went out. 

Q. Did you have anything to say to Mr. Grace? A. I 
asked him how he was and so forth. The man couldn’t 
even talk rationally. 

Q. Did you have anything at all to say to him about 
your interest in purchasing the Capital Transit Company? 
A. He said it to me. He knew all about it. 

Q. What did you say to him? A. He asked me whether 
I would be interested in getting a loan. I said, ‘Yes. If 
you can get the loan, I’m interested.”? Period. He wanted 
to know whether I would sign an application to some in- 

surance company, and I said no. 
64 Q. That was a loan for what? A. $14,000,000. 
Q. To be used for what purpose? A. To purchase 
Capital Transit. 

Q. Did Mr. Grace ever submit to you any proposals in 
writing? A. I don’t know whether he did or not. I don’t 
think so. He may have. I don’t think so. 

Q. Is it that you have no recollection or— A. I have no 
recollection. 

Q. —is it that he did not? Which is your answer? A. I 
don’t know. T mean, I wasn’t interested in that at all. 
I just wasn’t interested in it, Mr. Waddy. To me it was 
hit and miss, 

Q. Did you ever discuss with him the possibility of 
securing money or financing through any of the bus manu- 
facturers? A. No. From him? Oh, no. 

Q. Did you ever discuss with him the possibility of obtain- 
ing financing through an insurance company? A. He 
wanted me to sign an application. I wouldn’t do it. 
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Q. Do you recall the name of that insurance company? 
A. No, I don’t. 

Q. Do you know where it was located? A. I think North 

Carolina, if I remember correctly. 
65 Q. Did you ever make any contact with anybody 
who was a representative of that insurance company ? 
A. Somebody called me from down there and told me that 
Mr. Grace had suggested that they call me, and I asked 
him why, when, and everything else. 

Q. To whom did you understand he was referring when 
he said ‘‘Mr. Grace’??? A. That must have been the fellow 
I met in Mr. Colladay’s office. 

Q. That is Mr. George Vincent Grace of New York City? 
A. I guess. It could be, yes. 

Q. Now, Mr. Fox, I believe you testified that you went 
to new York the day after you returned from Toledo, 
Ohio. A. Yes. 

Q. Is that correct? A. That’s right. 

Q. Do you recall any persons that you had conversations 
with on this trip to New York? A. I think I talked to 
Mr. Bache, B-a-c-h-e, of the Merchants Bank & Trust 
Company. I think I talked to Mr. Ewell of the Mack 
Truck Company. I think I talked to Mr. Summers, 
S-u-m-m-e-r-s, whom I met in New York. I think he and I 
went up to talk to a man that owned the Morris Plan Banks. 

I think he and I went up to talk to him. 
66 Q. Do you remember his name? A. I can’t re- 
member his name. He was a lame fellow. He was 
on the 10th floor of the building next to Park Avenue. 

Q. Will you give me the addresses of the other persons 
you named? A. I don’t know their addresses. I don’t 
know what they were. I met Mr. Bache in a restaurant 
where all the insurance companies are, in that area. 

Mr. E. F. Colladay: Williams Street? 

The Witness: Williams Street. 
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By Mr. Waddy: 


Q. Did you know Mr. Bache beforehand? A. Oh, yes. 

Q. Had this been a pre-arranged conference? A. Oh, 
yes. 

Q. Will you give me the name of anyone else with whom 
you conferred on this trip? A. Those were the ones that 
I conferred with. I think Mr. Summers and I went to some 
luncheon there in New York. I think there was quite a few 
people there just hobnobbing back and forth. I don’t re- 
member their names. In fact, I don’t even know them. 

Q. Were any of these names that you have mentioned 
of persons you saw on this trip the subject of discus- 
sion between you and Himmelfarb and Schloss? A. 

Oh, no. 
67 Q. Had any of them been the subject of discussion 
between you and George Vincent Grace? A. Oh, no. 

Q. Had any them been the subject of discussion between 
you and Mr. Brod? A. Oh, no. 

Q. Or Mr. Rudd? A. No. 

Q. Had any of them been the subject of discussion be- 
tween you and Mr. Glasser? A. No. 

Q. Did you confer with anybody else on this trip? 
A. No. 

Q. When did you return from New York? A. TI think 
it was either the same night or the next morning. I know 
T was back in town the next morning. 

Q. Now, after you came back to town, when was the first 
time you talked to any of these defendants? A. I don’t 
remember. I made no effort to talk to them. 

Q. Whether you made an effort or not, do you recall 
when the first time was after your return that you talked 
to any of them? A. No. 

Q. You did talk to one or more of them afterwards? 

A. I may have talked to Kelley about the sale of 

68 the synagogue building, yes. 
Q. Did you ever talk to him further about the 
Capital Transit transaction? A. Any time we talked about 
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the synagogue building we may have talked about it. In 
fact, it was general conversation all over the city. The 
Transit situation was all over the newspapers. I would 
think you yourself even talked about it. Anybody who 
lived in Washington talked about it. It was just general 
conversation. 

Q. Did you talk to Mr. Kelley about it in connection with 
your efforts to finance the proposition? A. Well, Kelley 
wasn’t the only one who talked. Everybody talked. 
Everybody I ran into wanted to know how I was doing. 
Kelley wasn’t the only one. Everybody. It was nothing 
unusual to ask me, ‘‘How are you making out??? You 
yourself, probably, Mr. Waddy, if you knew me at the time, 
would ask me the same thing. 

Q. It is a fact that you did talk to Mr. Kelley upon 
your return about this transaction? A. Not as a deal, no. 
Just in general conversation. Just like I would talk to 
you if I met you in court or on the street. You would ask 
me, ‘‘How is the financing going,’’? or ‘‘How are you 


doing,’’ or ‘‘What’s happening? 
Q. Did you ever discuss with Mr. Kelley the names of 
any persons with whom you had a conference in New 
69 York? <A. Oh, no. 
Q. This is after your return from New York. A. 


No. 

Q. Did you ever tell him the name of any person with 
whom you had a conference in New York? A. No. 

Q. Now, directing your attention to some days after you 
had returned from New York, did there come a time when 
you asked Mr. Kelley to come to your office? A. Not that 
I know of. 

Q. Do you recall any time when Mr. Kelley came to your 
office within a week, we will say, after your having been 
to New York? A. He may have. I don’t know. He was 
a frequent visitor there. He may have. I don’t know. 

Q. On any of these occasions did you mention to him 
the name of an O. Roy Chalk? A. Did I mention it to him? 
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Q. Yes. A. I may have. That was after Mr. Colladay, 
Mr. Summers, and I had a conference with Mr. Chalk. 

Q. When did you have the conference with Mr. Chalk? 
A. Oh, that must have been sometime in the early part of 
June. 

The Witness (to Mr. Colladay): Wasn’t it, Dave? 
70 A. (Continuing) Somewhere around there. 

Q. Where was that conference held? A. In New 
York. 

Q. Who was present at it? A. Mr. Colladay, myself, Mr. 
Summers, and Mr. Chalk and Mr. Lewson. 

Q. Well you tell me who Mr. Summers is, please? A. 
Mr. Summers was a gentleman associated with me in 
trying to seek funds to purchase the Capital Transit 
Company. 

Q. Who was the other gentleman you mentioned? A. 
Mr. Lewson is Mr. Chalk’s accountant. 

Q. At what address in New York was the conference 
held? The Essex Building. 

Q. Do you know where these gentlemen live? A. Do 
I know where who lives? 

Q. Mr. Lewson and Mr. Summers. A. Mr. Summers 
lives at Bethesda or Rockville, and Mr. Lewson lives in 
Long Island. Mr. Colladay lives over in Georgetown. 
TI live up on 16th Street. Mr. Chalk lives at 1010 Fifth 
Avenue. 

Q. Now, this conference was held in June, you say? 
A. June, I think it was. 

Q. Was it near the 1st of June, the middle of June, or 

what time? A. About the middle of June, I think. 
71 Q. Was this your first contact with Mr. Chalk or 

his representatives? A. Oh, no. Mr. Chalk had 
called me on the telephone. 

Q. When did Mr. Chalk first call you on the telephone? 
A. I don’t know. It was prior to this meeting. 

Q. Was it prior to the Toledo trip? A. Oh, no. 

Q. It was subsequent to the Toledo trip? A. Way sub- 
sequent to the Toledo trip. 
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Q. What was discussed at this meeting in the Essex 
House? A. What was discussed? 

Q. Yes. A. The loan of money for the purchase of the 
Transit Company. 

Q. Was an agreement reached at this conference con- 
cerning the Capital Transit Company? A. Oh, no. 

Q. Was Mr. Chalk present at this conference? A. Oh, 
yes. 

Q. Was he there as representing himself personally or 
someone else? A. Himself. 

Q. Just himself? A. Oh, yes. 
72 Q. He was not representing the T.C.A. Investing 
Corporation? A. That is Mr. Chalk. 

Q. Was there a T.C.A. Investing Corporation at that 
time organized? A. Oh, yes. That is Mr. Chalk. 

Q. Did you discuss that meeting with Mr. Kelley? A. 
No. 

Q. Did you ever tell him anything about Mr. Chalk? 
A. Not that I know of. 

Q. Now, directing your attention to a time when Mr. 
Kelley came over to your office, did you request him to 
take a trip to New York? A. Mr. Kelley came to my office 
and—that was after Mr. Chalk had called me on the tele- 
phone and Mr. Chalk wanted me to send him certain papers 
up there. And we were going to fly them up at first, and 
Kelley said to me, ‘‘If you let me use your car, I’ll take 
them up. I want to go to New York, anyhow.”’ 

So I said to Kelley, ‘‘That is a heck of a trip, to go up 
and come back.’’ 

He said, ‘‘I don’t care. I want to go to New York, 
anyhow.’’ 

I said, ‘‘All right. Take my car, if you want to go, and 
go ahead.’’ I said, ‘‘Here is money to buy gasoline,’’ and 

so forth and so on. 
73 And I gave him the address where to deliver these 
sealed papers to. 

Q. To whom did you tell him to deliver them? A. I told 
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him to deliver the papers to 1010 Fifth Avenue, and if 
Mr. Chalk was not there, to give them to whoever answered 
the door, and make sure it was Chalk’s apartment. 

Q. Did Kelley have any prior knowledge of who Chalk 
was? A. No. 

Q. Did you tell him who Chalk was? A. I don’t think 
so. He was sitting in the office, in fact, when the telephone 
call came in. That is how the question came up. 

Q. How did he know about these papers? A. He heard 
me say to Mr. Chalk, ‘‘I’ll fly them up.”’ 

And then Kelley said, ‘‘Why can’t I drive them up?” 
And he said something about using my car or something 
like that. 

Q. Are you certain he used your car? A. I think he did. 
I think he did. I think he said something about his car 
not being able to make it or something like that. So I told 
him to go ahead and use my Cadillac. 

Q. Is there a used car place near your office? A. Wait 
a minute. I’m sorry. He was afraid to take my car, and 
I knew a man that operated a used car place, and I ealled 

the fellow on the phone and I asked him to loan me 
74 a car. That is what happened. He said he was 

afraid to use my car, so I said, ‘‘All right. I’ll 
borrow one for you.’’ 

Q. Did you give him any further instructions as to what 
he should do with respect to this trip? A. All I said to 
him was, ‘‘Make sure you deliver it and call me when you 
deliver it.’’ 

Q. Did you give him any time limit in which to deliver 
it? A. I might have said, ‘‘Make sure you get it there 
before Sunday morning.’? I may have said that. It was 
Saturday evening when this took place. 

Q. Did you instruct him to contact Mr. Chalk at any 
particular time? A. No. I just told him to make sure it 
was delivered before Sunday morning. 

Q. To what address did you send them? A. 1010 Fifth 
Avenue. 
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Q. Did you tell him who lived at that address? A. Sure. 
I had to tell him who lived there. That is the only way 
he could get in there. 

Q. Now tell us exactly, to the best of your recollection, 
what you said to Chalk over the phone in Kelley’s presence. 
A. Chalk asked me for certain papers, and he said some- 

thing about putting them on an airplane or some- 
75 thing like that, and I must have said, “‘O. K. Pll 

put them on an airplane,”’ or something like that. 
Some discussion came up about that. 

‘And I said to him, ‘‘How are you going to get them if 
I send them by plane?”’ 

He said, ‘‘I’ll make arrangements with a limousine to 
pick them up,”’ or something. 

That’s when Kelley said he would take them up. 

First of all he was going to use my car, and then we 
switched over to the used car man. 

That is how the thing came about. It was just general 
conversation. 

Q. Did Kelley know what these papers had to do with? 
A. I don’t know whether he did or not, because they were 
in a sealed envelope, Scotch taped and all. I don’t know 
whether he did or not. 

Q. Do you state that Mr. Chalk said to fly them up? 
A. I said something about the only way we could get 
them up there was if I flew them up and then have a 
limousine drop them off, and then I changed it around after 
I hung up, and Kelley and I decided what to do. 

Q. How did Kelley know where ‘yp’? wast A. How did 
Kelley know where ‘‘up’’ was? 

Q. You said you were going to fly them up. A. I must 
have said ‘‘to New York’? on the telephone. I must have 

used the words ‘‘New York.’’? And I must have used 
76 the address 1010 Fifth Avenue in the conversation 
back and forth. 

There wasn’t anything to hide. There was no secret so 
that we had to hide where they were going. 
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Q. Now, Mr. Fox, you were looking for someone to lend 
you money to purchase the Capital Transit Company; is 
that correct? A. That is right. 

Q. Did you ever find anyone to lend you that money? 
A. No. 

Q. So that you were also concerned with trying to work 
some deal out short of borrowing the money, if you could? 
A. No, Iwas not. Not at that particular time. 

Q. You did accept a deal short of borrowing the money, 
did you not? A. That I won’t say. 

Q. It is your testimony that you did not borrow the 
money? <A. That is correct. 

Q. Mr. Fox, did you ever have any meeting with Mr. 
Chalk in Washington prior to the consummation of this 
deal?’ A. Sure. I think one. 

Q. You had one? A. Yes. 

Q. Who was present at that meeting? A. I think 
Mr. Chalk, the Colladays, Summers. I think that’s 
all. 

Q. Did you ever have a meeting in Washington with Mr. 
Chalk at which Mr. Kelley was present? A. Oh, no. Never. 

Q. Where was the meeting that was held in Washington 
held? A. The Aviation Club. 

Q. Was Mr. Glasser present? A. No. 

Q. Was Mr. Glasser present at any meeting that you held 
with Mr. Chalk? A. Not that I recall. 

Q. Is it your testimony that he wasn’t present or that 
you don’t recall whether he was present? A. I don’t re- 
call him being present at any of them. I don’t recall it. 

Q. Was Mr. Brod at any of them? A. No. 

Did you ever have any personal conversation with Con- 
gressman Powell? A. No. Never. I asked Mr. Horad 
why I couldn’t talk with him. He said, ‘‘Oh, you ean’t 
talk with him.’’ 

I said, ‘‘ All right. I won’t talk with him.” 

Q. For what purpose did you want to talk with him? 
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A. I don’t know. First of all, Horad had said he 
78 thought I ought to talk with him, and then Horad 

said I shouldn’t talk with him. Then Kelley said, 
‘“Why don’t you talk with him?”’ It was just one of those 
general conversations back and forth. 

Q. But there did come a time when you asked Mr. Horad 
about talking with the Congressman ; is that right? A. 
That was at his suggestion. I was just following up his 
suggestion. 

Q. After he made that suggestion, then he told you you 
could not talk with him? A. He said I shouldn’t talk with 
him. He didn’t say I couldn’t. 

Q. He said that after he made the suggestion that you 
should? A. That’s right. He can’t tell me not to talk 
with him. In fact, when it first came up I said to him, ‘‘I 
don’t think you ought to bring Mr. Powell in this thing. 
I don’t think it’s fair to him.”’ 

Q. But after he had been brought into it, you did have 
a desire to talk to him at one time; is that correct? A. I 
wouldn’t say I had a desire. Mr. Horad made the sug- 
gestion in general conversation whether I would like to 
talk with him. I said, ‘‘Sure I would like to talk with 
him.’? Just general conversation. 

Q. If you did talk to him, what would it have been 
79 about? A. Just general. It wouldn’t have been 
about anything pertinent. It would have been just 

a general conversation. 

Q. About the weather, would you say? A. Maybe. I 
don’t know. 

Q. You wouldn’t have talked with him about the Capital 
Transit business itself? A. I don’t think I would have. 
I didn’t want to involve any Congressman in anything 
like this. 

Q. In your conversations with either Mr. Glasser or Mr. 
Brod, was 0. Roy Chalk’s name ever mentioned? A. Imay 
have asked Mr. Glasser at one time whether he knew Mr. 
Chalk. I may have asked him. 
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Q. What was Mr. Glasser’s reply? A.I think Mr. 
Glasser may have replied that he thought he knew who he 
was or something like that. I don’t know. In general 
conversation. I may have asked him, sure. 

Q. What was your purpose in asking Mr. Glasser that? 
A. I don’t know. Just general conversation. When you 
talk about these things, Mr. Waddy, and you sit down and 
talk about these financial deals back and forth, you ask a 
lot of questions back and forth, whatever comes to your 
mind, hoping that maybe something will come out of it. I 
don’t know. 

Q. When did you mention Mr. Chalk’s name to Mr. 
Glasser? A. I don’t know offhand. 

Q. Do you know who was present at the time?. 
80 A. I don’t think anybody was present. 

Q. Do you know where it was? A. It may have 
been at the Statler. It may have been on the telephone. 

You have got to remember, Mr. Waddy—you can put 
this on the record if you want to or not; it is a matter of 
information— 

Q. Go right ahead. A. You’ve got to remember that 
in these particular things, Mr. Waddy, there are so many 
people you talk to. Even if I had known you, Mr. Waddy, 
and you would have walked up to me and started talking 
about the thing, I would have talked to you. With the 
pressure that is on, you want to get it off, believe me. 

Q. Mr. Fox, who referred you to Mr. Chalk? A. I think 
the first time that ever came up to me was when I had 
conversations with Mr. Bache. He was the executive vice 
president of the Merchants Trust Company up in New 
York. I think that’s where it first came ont. 

Q. When was that, sir? A. That was quite some time 
ago. 

Q. I recognize that fact, but in relationship to these 
events, when was it? A. It might have been prior to 
March 9th or it might have been after March 9th. I 
don’t know. 
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81 Q. To the best of your recollection, which was it? 
A. I don’t know. I don’t know exactly what time 

it was. As I said before, there are so many contacts that 

go on in these financial deals backwards and forwards. 

Q. Was it before your trip to Toledo or after? A. It 
might have been before. Tt might have been after. ‘ 

Q. Do you know which it was? A. No, I don’t. 

Q. Was Mr. Chalk having these discussions for himself 
alone or were there others that he was also representing? 
A. Mr. Chalk representing other people? 

Q. Yes. A. No. Just himself. 

Q. Mr. Fox, what was the deal that was finally culmi- 
nated between you and Mr. Chalk? A. The deal that was 
culminated between Mr. Chalk and me? 

Q. Yes. 

Mr. D. C. Colladay: I think we have to object to that. 

Mr. Waddy: You have made your objection. 


By Mr. Waddy: 


Q. Now you may answer it. A. Well, now wait a minute. 
T would rather not. 
Mr. E. F. Colladay: I object on the ground that no 
foundation has been laid for such an inquiry. There 
82 is nothing here to show that Mr. Kelley or his as- 
sociates were employed to do anything with respect 
to finding such an associate for Mr. Fox as Mr. Chalk. 
Mr. Waddy: For the record, I simply want to say this, 
that the inquiry which is now being made is for the very 
purpose of ascertaining, since this is a deposition for the 
purpose of discovery, whether or not the transaction which 
was entered into was in keeping with what these defendants 
claim was the purpose of their employment. 
The Witness: I may answer, for the record, that they 
were never employed by me for any reason whatsoever. 
Mr. Waddy: It so happens that is not the question, Mr. 
Fox. 
Mr. E. F. Colladay: I think it should be stated on the 
record what they claim. 
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Mr. Waddy: It will be at the proper time. Right now 
we are engaged in a deposition for the purpose of dis- 
covery. 

Mr. E. F. Colladay: What old-fashioned lawyers call 
a fishing expedition. 

Mr. Waddy: What was the question? 


(Pending question read by reporter.) 


Mr. D. C. Colladay: Mr. Waddy, I think it will prob- 
ably be necessary for the propriety of that question to be 
ruled on by the court. 

Mr. Waddy: You have made your objection for 
83 the record. Unless you are instructing him not to 
answer, I will insist on an answer. 

Mr. D. C. Colladay: I would advise him not to answer 
it, and I do so, unless he is directed by the court to answer 
it. 

The Witness: On advice of counsel, I refuse to answer. 

Mr. Waddy: Will you state your grounds, please, for 
the record? 

Mr. D. C. Colladay: The pertinence and relevance of 
the question does not appear, and answering it would re- 
quire a disclosure of private transactions which are not 
material to the issues in this case. 

Mr. Waddy: I would like to say for the record that, by 
paragraph 15 of the complaint filed in this cause by Mr. 
Fox, he alleges: 

‘‘That through channels entirely independent of any con- 
tact or knowledge between him and defendants herein he 
made contact with the actual purchaser herein. He further 
asserts that solely through personal negotiations between 
him and the officers or representatives of the said pur- 
chaser, T. C. A. Investing Corporation, and after personal 
survey and study by the latter of the entire situation, did he 
succeed in negotiating the actual purchase by the said 
T. C. A. Investing Corporation.”’ 

Mr. Fox has brought suit for a declaratory judgment in 
which he prays that the defendants herein are without 
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84 cause of action against the plaintiff and are not 
entitled to any relief by reason of any of the alleged 
matters in controversy between the parties hereto. 

The basic issues that are in controversy herein are (1) 
what was the nature of the arrangement or arrangements 
between plaintiff and these defendants, and (2) whether 
or not the allegations of paragraph 15 are true in rela- 
tionship to that arrangement or those arrangements, and 
it becomes very pertinent, therefore, and relevant that 
these defendants know the details of the transaction which 
Mr. Fox alleges was culminated without the knowledge or 
assistance in any way of these defendants. 


By Mr. Waddy: 


Q. Now, Mr. Fox, did Mr. Chalk lend you $13,400,000? 
A. Did Mr. Chalk loan me $13,400,000? 

Q. Yes. A. No. 

Q. Did the T. C. A. Investing Corporation lend you $13,- 
400,000? <A. No. 


Q. Did Mr. Chalk put up $1 3,400,000 for the purchase of 
Capital Transit Company’s assets and the assumption of 
its liabilities? A. It’s a matter of public record. I don’t 
know. 


Q. You are saying you don’t know? A. It’s a 
85 matter of public record. You know about it as well 
as I do. 

Q. The question I am asking you is, are you saying you 
don’t know? A. I didn’t say that. I said it’s a matter of 
public record. 

Q. Do you know, Mr. Fox? A. I say, it’s a matter of 
publie record. 

Q. But the question, Mr. Fox, is, do you know whether 
he did? That calls for a yes or no answer. 

Mr. E. F. Colladay: I would like to have the preceding 
question read. 


(Pertinent testimony read by reporter.) 


The Witness: My answer is that it’s a public record. 
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Q. The question now is, do you know? A. I can only tell 
you what is in the public record. 

Q. The question still is, do you know? That requires 
a yes or no answer. A. I couldn’t know except what I 
read in the public record. 

Q. What have you read in the public record, Mr. Fox? 
A. I don’t recall what I have read, but I think it’s avail- 
able. 

Q. What knowledge do you have, regardless of the source 

of that knowledge, bearing upon the question that 
86 has been asked? <A. The only knowledge I would 

have is what I could read and what you could read in 
the public record. That is the only knowledge. 

Q. Now I am asking you, regardless of source, what 
knowledge do you have as to whether he put up $13,400,000? 
A. He made the deal. 

Q. I am asking you what knowledge you have, Mr. Fox. 
A. Well, the only knowledge I can give you is what is in 
the public record. If I had it here, I would read it to you. 
I can’t give it to you verbatim, because I don’t remember. 

Q. I am not asking for it verbatim. A. I don’t know, 
except if I read it to you out of the publie record, the same 
as you read the newspapers. We all read it in the news- 
paper. It was all public. There was no secret about it. 

Q. State what you know, Mr. Fox. A. The only thing 
I can do is get hold of the paper and read it to you. 

Q. But what you know from your prior reading. A. 
Well, the only thing I know is that T. C. A. assumed the 
liabilities and bought the assets for $13,440,000—$13,540,- 
000, rather. 

Q. Thereafter you became vice president of D. C. 
Transit; is that correct? A. That’s correct. 
Q. What relationship does D. C. Transit have with 
T. C. A. Investing Corporation? A. What relationship 
does D, C. Transit— 
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Q. If any, what is the relationship between the two cor- 
porations? A. A wholly owned subsidiary of Trans-Carib- 
bean, T. C. A. is and so is D. C. Transit. 

Q. So the company that you are now vice president of 
was purchased by T. C. A.? A. By T. C. A., yes. 

Q. Is that the same transaction which have testified was 
the transaction which Mr. Chalk entered into? A. Yes. 

Q. Now I ask you again— A. Or any transaction. 

Q. I ask you again, since you are vice president of this 
corporation, do you know whether Mr. Chalk or T. C. A. 
Investing Corporation put up the $13,540,000 to purchase 
D. C. Transit? A. They must have put it up, or they 
couldn’t have bought it. 

Q. What is your answer? A. My answer is, in order for 

them to take possession, they had to put it up. 
8s Q. Is the answer yes? A. Yes. 
Q. The record will reflect that your answer is yes? 
A. Sure. They must have put it up. Otherwise you 
couldn’t buy it. How it was put up I don’t know, but it 
was put up. 

Q. Mr. Fox, did you ever have any contacts with anyone 
at Chase Manhattan Bank in New York? A. Oh, yes. 

Q. Concerning this transaction? A. Yes. 

Q. With whom did you have those contacts? A. Mr. 
Conrad and Mr.— 

Q. Do you have his full name? A. M-a-r-u-s Conrad, 
C-o-n-r-a-d. He is vice president. And one of the assistant 
cashiers. I can’t think of his name offhand. I have a 
letter from him where he returned to me the financial state- 
ments and so forth and so on. I can’t think of his name, 
but I’ll give you his name. 

Q. You had sent these documents to Chase Manhattan? 
A. Yes. I had loaned them to him, and he mailed them 
back to me. 

Q. When di dyou lend these documents to Chase Man- 

hattan? A. June. I think it was June. 
89 Q. 1955? <A. ’6. 
Q. 1956? A. Yes. I think it was June. 
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Q. To whom did you direct them? A. The gentleman 
who wrote me the letter back. I have the letter from him 
sending the papers back to me. 

Q. What was the occasion of his requesting the loan of 
these papers? A. He wanted to see what the financial 
status was and so forth. 

Q. That was in connection with what matter? A. D. C. 
Transit. Capital Transit at that time. 

Q. For what purpose were they interested in Capital 
Transit? A. Any bank that you walk in is naturally in- 
terested in getting the financial papers of the company you 
are trying to purchase. 

Q. When had you first made contact with someone at 
Chase Manhattan? A. I don’t know. I talked with them 
before and after. 

Q. When you say ‘‘before and after,’’ you mean before 
and after what event? <A. Before the actual purchase of 
the company and before the actual consummation of the 
deal and afterwards. 

Q. How long before the actual purchase of the 

90 Capital Transit Company had you talked to some- 

one at Chase Manhattan? A. It might have been 
before—about—probably in the early part of 1956. 

Q. In the early part? A. Yes. 

Q. With whom did you diseuss it? A. I talked to four 
or five of them up there. I don’t know. 

Q. Will you give me their names? <A. I don’t know 
their names offhand. I might have talked to Conrad and 
I might have talked to this other gentleman. 

As I said to you before, in these deals there are so many 
people that you talk to. Everybody was looking for loans. 

Q. Now, Mr. Fox, wherein does the deal that was con- 
summated with O. Roy Chalk and T. C. A. Investing Corpo- 
ration differ materially from the deal which was offered 
by Brod? A. By Brod? 

Q. Yes, sir. A. It differs a great deal. 

Q. Will you state wherein they differ? A. A great deal. 
A difference in the individuals, No. 1, a difference in where 
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the money was coming from, No. 2, a difference in whether 
the man can handle any credit or not, No, 3. The man 
couldn’t even handle the deal. I wasn’t satisfied. 
91 Q. Now, when it comes down to the actual deal 
itself, wherein did the two deals differ materially? 
A. Where do they differ materially? 

Q. Yes. A. The man was not acceptable to me. That is 
the most important thing. 

Q. I am talking about the actual transaction. A. That is 
the transaction. The transaction is that he must be ac- 
ceptable to me. That is the contract or whatever deal was 
made. 

Q. Isn’t it a fact that Mr. Brod offered to find financing 
for this type of thing and to give you a position and an 
interest therein? A. No. Under no condition. Mr. Brod 
wanted to hold the stick all the way through the thing. 

Q. Are you stating under oath that Mr. Brod never 
offered you a position in the company? A. He offered me 
a position in the company, but it wasn’t satisfactory to me. 

Q. Did he offer you also an interest in the company? 
A. Which was not satisfactory to me. 

Q. Isn’t it a fact that Mr. Chalk offered you a position 
in the company? A. No. 

Q. Isn’t it a fact that you have a position in the 
92 company? A. He didn’t offer it to me. 

Q. But isn’t it a fact that you have a position in 
the company? A. Yes. At my suggestion, not at his. 

Q. And isn’t it also a fact that you suggested you have 
an interest in Mr. Brod’s— A. No. Brod’s proposition 
was never acceptable to me in any way, shape, or form, and 
any agreements that I may have made in the letter that I 
have given to these boys specifically states that it has to 
be acceptable to me. 

Q. Now, Mr. Fox, when exactly did you break off dealing 
with these defendants or any one of them? <A. Oh, I broke 
off dealing right after March 9th, when I lost faith in them 
after they told me they had something and didn’t have it. 
When they lied to me. 


113 


Q. You did have subsequent conferences with them? <A. 
Just on the telephone. They called me on the phone, Mr. 
Waddy. I wasn’t going to hang up on them. 

In fact, I liked Horad. I thought Horad was a nice boy. 
But he wasn’t fair. 

Q. One or more of them still brought persons to you for 
contact; is that correct? A. As I said to you before, Mr. 

Waddy—and I have to repeat myself—in general 
93 conversations that I had with Kelley when he was 

dealing on the sale of the synagogue building, every 
now and then he would come up with, ‘‘How are you doing 
on the transit thing?’’ ‘‘How about this one?’? ‘‘How 
about that one?’’ ‘‘How about so and so?’’ 

None of it was in a contractual relationship. The con- 
tract was over. It had ceased and ended when they didn’t 
produce in accordance with the letter given to them. And 
that letter was given to them on advice of counsel and they 
understood it. 

Q. Did you ever revoke their authority? A. Yes. 

Q. When? A. By telephone. I told Horad to lay off 
the thing, to leave it alone, don’t bother anybody about it. 

Q. When? <A. Oh, it must have been three or four days 
after the 9th when he called me and said something to me 
and I said, ‘‘Look, Horad. Let me alone. You can’t do the 
thing. Forget about it.’’ 

That’s when he tried to bring me my own competitor. 

Q. After that telephone conversation, did you see Horad 
or Kelley in connection with this matter again? A. Never 
I tried to explain to you, Mr. Waddy, that at no time after 
I told them to forget it was there any contractual relation- 

ship with them in any way, shape, or form. It was 
94 all general conversation, the same as I would have 

with you on the street if I ran into you. It was com- 
mon knowledge in the newspaper, and everybody tried to 
get on the bandwagon. 

In fact, Horad tried to talk to the Colladays more than 
one time and they wouldn’t talk with him about the thing. 
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Q. How do you know that, sir? A. Because I was told 
about it. 

Q. Did Mr. Colladay tell yout? A. Yes. 

Q. Did I ask you whether or not you knew whether Mr. 
Glasser knew Mr. Chalk? A. I think you did. I told you 
I didn’t know. He may have. 

Q. Is your answer that he didn’t or that he did? A. I 
don’t know. I asked Mr. Glasser one time whether he knew 
Mr, Chalk, and I think Mr. Glasser thought he knew him. 
Just in general conversation. There wasn’t any point 
made of it, to find out if he knew him or didn’t know him 
or any conference about it. It was just general conversa- 
tion. He may have known him. I don’t know. 

Q. And you state under oath that there was never a 
conference between you and Mr. Chalk at which Mr. Kelley 
was present? A. He was never there. 

Q. You are stating under oath that Mr. Kelley 
95 never attended a conference? A. Mr. Keiley never 
attended a conference where Mr. Chalk was with me. 

In fact, I know he never did. 

Q. You can’t be mistaken about that? A. I’m positive 
that I can’t be mistaken. 

Q. Do you know a man by the name of Sutler ? A. I 
think he was the public relations boy. I think. That name 
comes back to me. Isn’t that who he is? 

Q. Was there ever a conference between you and Chalk 
which was attended by Mr. Sutler? A. Never. 

Q. Do you know a man by the name of Michael Herring? 
A. The name doesn’t ring a bell. Michael Herring. No, 
that name doesn’t ring a bell. I may know him, but it 
doesn’t ring a bell. If you will tell me who he is, maybe 
it will come back to me. 

Mr. Waddy: I think that is all I have. 

Mr. D. C. Colladay: No questions at this time. 


(By stipulation of counsel in the presence of the witness, 
reading and signature waived.) 
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Civil Subpoena 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Crvm Action No. 3163-56 
Morris Fox, Plaintiff, 
v. 
Frank Lona, et Au., Defendant. 


To: Irving H. Glassir, Room 1212, Statler Hotel, Wash- 
ington, D.C. 

You Are Heresy ComManpep to appear in (the office of 
Houston, Houston & Waddy, 615 F Street, Northwest, 
Washington, D. C., Room 101) to give testimony in the 
above-entitled cause on the 26th day of June, 1957, at 3:00 
o’clock p.m. and do not depart without leave. 


Harry M. Hout, Clerk. 


By Irene B. Burrovexs, 


(Seal) Deputy Clerk. 
Date June 19, 1957 


JosePH B, Wappy 
615 F St., N.W. 
Washington 4, D.C. 
NA 8-7058 
Attorney for Defendant. 


RETURN ON SERVICE 


Summoned the above-named witness by delivering a copy 
to him and tendering to him the fees for one day’s attend- 
ance and mileage allowed by law, on the 19th day of June, 
1957, at 5:55 P.M. Carver Memorial Park Offices, Georgia 
Ave. & Irving St., N.W. in the District of Columbia. 
Dated June 19, 1957 

Joun F, Taney 
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Subscribed and sworn to before me, a Notary Public this 
19th day of June, 1957. 


Dow Locketr YounG 
Notary Public, D.C. 


Nore.—Affidavit required only if service is made by a per- 
son other than a U. S. Marshal or his deputy. 


(Filed June 24, 1957) 
Notice to Take Oral Deposition 


To: Morris Fox 
c/o Colladay & Colladay 
1331 G Street, N.W. 
Washington 5, D.C. 


Please take notice that at 3:00 P.M. on the 26th day of 
June, 1957, at the offices of Houston, Houston & Waddy, 
615 F Street, Northwest, Washington, D. C., the defend- 
ants will take the deposition of Irving H. Glassir, upon 
oral examination, pursuant to the Federal Rules of Civil 
Procedure, for the purpose of discovery or use as evidence 
or both, before Lucius V. Friedli, a notary public, or before 
some other officer authorized to administer oaths. You 
are invited to attend and cross-examine. 


JoserH C. Wappy and 
Wruium C. GarDNER 


By Josern C. Wappy 
615 F Street, Northwest 
Washington 4, D. C. 
NAtional 8-7058 
Attorneys for Defendants 
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(Filed July 1, 1957) 
Answer of Morris Fox to Counterclaim 


Morris Fox, Plaintiff herein, for answer to the Counter- 
claim against him of the Defendants herein, served by 
mailing thereof June 10, 1957, respectfully presents: 

The jurisdiction of the Court in the matter of the Coun- 
terclaim is admitted. 


As To Count I or CounTERCLAIM 


1. The matters of fact alleged in paragraph ‘‘1.’’ of 
Count I of the Counterclaim are denied, except the allega- 
tions therein that the time of performance of the alleged 
agreement therein referred to was orally so modified as 
to extend the same. 


2. The matters of fact alleged in paragraph ‘‘2.”’ of the 
said Count I are denied. 


3. As to the matters of fact alleged in paragraph ‘‘3.”? 
of the said Count I, Plaintiff admits the demand for pay- 


ment therein alleged, but denies the allegations therein 
that services were performed by the Defendants for him 
as therein alleged and denies that there is now due and 
owing to the Defendants from the Plaintiff the sum of 
$420,000.00, or any sum of money whatsoever. 


Wuererore, Plaintiff demands: 
1. That judgment against him in the amount of $420,- 
000.00, and costs, or any other amount, be denied. 


2. That any other or further relief sought by Defendants 
against him be denied. 


As to Count II or Countercuamt 


1. As to the paragraph numbered ‘‘1.’? of Count II of 
the Counterclaim, Plaintiff says: 


He admits that during February, 1956, and thereafter, 


he was engaged in negotiations with Capital Transit Com- 
pany, a corporation of the District of Columbia. 
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He states that his negotiations were directed toward the 
“purchase of the said corporation,”” whether through pur- 
chase of the controlling stock or of the assets and liabilities 
of the said corporation. He admits, further, that, in fur- 
therance thereof, he was seeking financing therefor. He 
admits, further that, in connection with his efforts afore- 
mentioned, he conferred with, among others, the Defend- 
ants-Counterclaimants, seeking to consummate the needed 
financing of his said project. He denies that the Defend- 
ants-Counterclaimants performed for him at his request any 
services in connection therewith, between March 2, 1956 
and July 7, 1956 (as in the Counterclaim alleged) or 
otherwise. 


2. As to paragraph ‘‘2.’? of Count II of the said Counter- 
claim, Plaintiff denies that there were any productive serv- 
ices of Defendants-Counterclaimants, and further denies 
that the reasonable value of any services allegedly per- 
formed for him or for his benefit by the Defendants-Coun- 
terclaimants was $420,000.00 or any other sum of money; 
he admits that, although demand therefor has been made 
upon him, no part thereof has been paid; and he says that 
no sum has been so paid for the reason that no sum of 
money was from him due to any of them. 


Wuererore, Plaintiff demands that the relief sought by 
the Defendants-Counterclaimants in their said Counterclaim 
be denied and that the said Counterclaim be dismissed, with 
costs to be paid by the Defendants-Counterclaimants. 


D. C. Cotnapay 

D. C. Colladay, 
One of the Attorneys of record 
herein for Plaintiff. 


Coxuapay & CoLLADAy 
E. F. Cotnapay 
E. F. Colladay 


D. C. Cotzapay 

D. C. Colladay 
1331 G Street, N. W. 
Washington 5, D. C. 


J. FRANKLIN WILson 
J. Franklin Wilson 
Per MK. 
1020 U Street, N. W. 
Washington 1, D. C. 
Attorneys for Plaintif’, Morris Fox. 


Crvz No. 3163-56 
Fox, Plaintiff, 
v. 
Long, et au., Defendant. 
3046 
Cause Calendared July 1, 1957 


Attorney for plaintiff: 
Colladay & Colladay 
1331 G St., N.W. 
J. Franklin Wilson 
1020 U St., N.W. 


Attorney for defendant: 
Joseph C. Waddy 
615 F St., N.W. 


The suit is for Declaratory Judgment. 
Harry M. Hou, Clerk 
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Deposition of Irving H. Glassir 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3163-56 


Morris Fox, Plaintiff 
v. 
Frank Lone, er av., Defendants 


Washington, D. C. 
Wednesday, June 26, 1957 


Deposition of Irvine H. Guassir, a witness, called for ex- 
amination by counsel for the defendants, pursuant to notice, 
a copy of which is attached to the court copy of this depo- 
sition, in the office of Houston, Houston & Waddy, 615 F 
Street, Northwest, beginning at 3:00 o’clock p.m., before 
Lawrence LaCharity, a Notary Public in and for the Dis- 
trict of Columbia, when were present on behalf of the re- 
spective parties: 


For the Plaintiff: 


Coniapay & CoLLaDay 
By: Epwarp F. Coutapay, Esq., and 
D. C. Conuapay, Ese. 


For the Defendants: 


Joserx C. Wanpy, Ese., and 
Wriam C. Garpner, Esq. 


2 Thereupon, Irvixe H. Guassr, called for examina- 
tion by counsel for defendants, having been duly 
sworn by the notary, was examined and testified as follows: 


Examination by Counsel for Defendants 


By Mr. Waddy: 


Q. Mr. Glassir, will you state your name? A. Irving H. 
Glassir. 
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Q. How do you spell the last name? A. G-l-a-s-s-i-r. 

Q. Where do you live? A. 480 Park Avenue, New York 
City. 

Q. What is your business? A. Cemetery business. An 
executive in cemeteries. 

Q. What is the name of your business? A. I have inter- 
ests in five cemeteries, one out here called Carver Memorial 
Park, that is between Washington and Baltimore, at Muir- 
kirk, Maryland. 

Q. Do you have a Washington Office? A. Yes, we have 
a Washington Office at 3021 Georgia Avenue, Northwest. 

Q. Did you have a business in the District of Columbia 
between the months of February and June of 1956? A. 

We had an office for a short while at 9th Street, 
3 Northwest, 1534 9th Street N.W., but I can’t tell 

you whether it was during those months that you 
mentioned. 

Q. Mr. Glassir, do you know a man by the name of O. Roy 
Chalk? A. Yes. 

Q. How long have you known him? A. About three years. 

Q. That is three years from today? <A. Yes. 

Q. Do you know where he lives? A. Yes, he lives on 5th 
Avenue and 8lst Street, I believe, New York City. It is 
1015 or 1050 5th Avenue. It is in New York City. I visited 
his home. 

Q. When was the first time you visited his home? A. I 
visited his home during May 1956. 

Q. Is that the first time that you visited his home? A. 
Yes, and the last time. It was the only time. 

Q. Do you know what sort of business Mr. Chalk is in? 
A. In the real estate business and in transportation, at one 
time he practiced law. He is an attorney but I doubt if he 
practices law today. 

Q. What sort of business was he in when you visited his 
home in 1956? <A. He is interested in real estate. That 
day that I visited his home he told me that he owned that 
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building. He lives in a very large building. I knew 
that he had a controlling interest in the Trans-Carib- 
bean Airways. 

Q. Have you ever done any business with O. Roy Chalk? 
A. Not prior to my visit to his home. 

Q. Mr. Glassir, do you know a man by the name of Morris 
Fox? <A. Yes. 

Q. Do you know where he lives? A. He lives in Wash- 
ington, D. C. 

Q. Do you know the street number? <A. I have his ad- 
dress at home. I never had occasion to visit his home so 
T don’t know the address. 

Q. Do you know what kind of business he is in? A.T 
believe in transportation. He and his brother-in-law, he 
told me, were in that business. 

Q. Did you ever have occasion to visit his place of busi- 
ness? A. No. 

Q. When did you— A. Pardon me. Once I believe he 
called me up at my hotel, at the Statler, and he came there 
after midnight, and said he had to get off a shipment that 
night, it was urgent, he had to be down there while they 
were filling up the track. 

He drove me down in his car to a place where they were 

putting in food and they had to get it off to some 
5 place, I don’t know where. Whether it was his own 

place of business or someone else’s, I don’t know, 
but that was the only oceasion I ever had of being with him 
in any place of business. 

Q. Do you remember when this was? <A. It was after 
the first time I met Mr. Fox, naturally. I met him at the 
Hotel Statler, I believe, towards the end of April 1956. 

Q. Mr. Glassir, will you state the circumstances under 
which you met Mr. Fox? A. At one time I had a salesman 
working for me at Carver Memorial Park, the gentleman’s 
name was Herring, I believe it is Michael Herring, and 
then there was a young man by the name of Walter Sutler, 
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in public relations work, and he was trying to get Carver 
Memorial Park to hire his services. 

One day they called me up and didn’t tell me the nature 
of their business but met me in my room at the Hotel Stat- 
ler, the end of April 1956. 

Q. Hotel Statler in Washington? A. Yes, sir; Washing- 
ton, D. C. 

Within a short period thereafter Mr. Fox came in, Morris 
Fox, and he told me that he wanted to discuss with me an 
enterprise of transportation, with reference to the bus 
system in Washington, D. C., which at that time seemed 
quite foreign to me. 

I told him I didn’t think I would be interested in it, 

6 but Mr. Fox is a person who doesn’t take a negative 

answer very easily and so I dismissed the two men 

who were there, Sutler and Herring, and he started to tell 
me the merits of this deal. 

It sounded very— 

Q. Who was present at this time? A. Just—when he 
discussed the deal with me he and I were alone. I dis- 
missed Mr. Sutler and Mr. Herring from the room. 

Q. This was a room in the Statler Hotel? A. Yes. I oc- 
cupy a room there a few days each week. 

Q. Do you recall the number of that room? A. No. Each 
week I get a different room number. I only hire it for two 
or three nights. 

Q. This was the latter part of April 1956? A. Yes, sir. 

Q. Will you proceed from that? You say you were hav- 
ing a discussion with Mr. Fox? A. From the way he de 
scribed the proposition it seemed to have merit, that I 
should really give it some thought. 

So I discussed it with him and along came Mr. Kelley, a 
gentleman I never had met before, a heavy gentleman, and 
I wanted to know from Fox what he had to do with it, and 

he told me he was here in reference to this proposi- 
7 tion that Mr. Fox was discussing with me. 
They gave me certain data pertaining to this deal 
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for me to take along to New York to discuss it with several 
people that I thought I could get interested in this deal. 

Q. Before you proceed, did Mr. Fox indicate to you at 
that time what if anything was the relationship between 
him and Mr. Kelly with respect to this deal? A. No. The 
way Kelly spoke he knew a great deal about it. In fact, 
they gave me two surveys on all the holdings of that 
Transit Company, Capital Transit Company, and one of 
them was Kelly’s appraisal of all the property, that is 
what Fox told me and Kelly told me, that one was an 
independent appraisal of all the holdings of Capital Transit, 
and another one, I believe, to my best knowledge, was on 
that Mr. Kelly said, or Mr. Fox, one of the two mentioned, 
that he being in the real estate business was in position to 
make a survey as to the value of their real estate hold- 
ings. 

Q. Now, did Mr. Kelly participate in the explanation to 
you of the nature of this deal? A. Yes, he certainly did. 
He talked to me as if he thought I was ready to buy that 
deal right there and then. He really pitched that deal 
to me. 

Q. And Mr. Fox was present? A. Yes. 

Q. The two of them worked together to sell you 
8 this idea? A. That is right. 

Q. You state that there came a time when they 
gave you certain information? A. Data to take along to 
New York. 

Q. How long had you been in conference with Messrs. 
Fox and Kelly prior to the time that you were given this 
data? A. Maybe a half hour. 

Q. As a result of this conference among you and Mr. 
Fox and Mr. Kelly what, if anything, did you do? A. 
The first thing I did was to give this proposition to a man 
called Cy Caine. 

Q. Before we go to that: Will you state just what was 
the proposition that Mr. Fox and Mr. Kelly were making 
to you? A. Well, they were looking for capital and they 
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thought that I would, either that I had the capital or 
could get someone to supply the capital to buy the holdings 
of the Capital Transit Company. 

Q. And was there much discussion as to that—as to 
whether you would put up the money yourself? A. I 
told Mr. Fox that I was not in position to put up the 
money. 

Q. Did you give him any other information as to what 

you would do concerning the matter? A. I gave 
9 him information that I would try to interest some 

of the people that I know in New York City whom I 
believe would be in position to put up the money. 

Q. Now, was there a discussion of the specific terms un- 
der which Mr. Fox wanted this money? A. Well, there 
were various propositions he made that were changed 
from time to time, depending upon the proposition. Pri- 
marily he wanted he and T to buy that, if I could get a 
loan somewheres, and J told him that was out of the picture, 
that I was not in position to get a loan. It required 
about 13 and a half million dollars and I told him I was 
not in position to get a loan. 

Q. Is that the proposition that he made to you on this 
occasion, that you and he purchased the property? A. 
That is right. 

Q. Did he make any other alternative proposition? A. 
Tf I couldn’t make a loan could I get somebody else who 
would buy it and probably give us a portion of the deal. 

Q. Did he indicate what portion you and he were to take? 
A. Not at the first visit, no. He sent me a letter, though, 
at a later date in June and a telegram that I have, but 
T haven’t it with me because I didn’t know that you needed 

it. It is dated June the 6th, the telegram and letter, 
10 June 6, 1956. He sent me a two-page letter and a 
telegram. 

Q. Mr. Glassir, are you willing to supply me with that 
letter and telegram without necessity of a subpoena? A. 
I would be glad to, yes. I will have photostats made and 
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send it to you by registered mail if you will give me 
your business card. 

Give me Mr. Colladay’s address along with that and I 
will send you a copy of the telegram and the letter, photo- 
static copy. 

Mr. Waddy: Yes. 


By Mr. Waddy: 


Q. Was anything else discussed at this first meeting? 
A. No, there wasn’t. This telegram and letter he sent me 
was not the final proposition. That letter and telegram 
was dated after he already started to negotiate with Roy 
Chalk. He was giving me different propositions from time 
to time. 

Q. Now, after this conference with Messrs. Fox and 
Kelly in the Statler Hotel, you went back to New York? 
A. Yes. 

Q. How long after? A. Oh, I couldn’t tell you. I 
usually come on Mondays and leave on Thursdays. 

Q. Did you take with you back to New York the 
11 data that they had given you at this conference? A. 
Yes. 

Q. For what purpose did you take the data with you? 
A. To try to interest someone with capital to buy the 
stock of the Capital Transit Corporation. 

Q. Was it understood between you and Mr. Fox that at 
the close of the conference that you were going to so use 
that data? A. Yes. 

Q. And was that at his request or with his acquiescence? 
A. He wanted me to take it with me so I would have 
something to show pertaining to this proposition. 

Q. Did you tell him at that conference that you were 
going to try to find a deal for him? 

Mr. E. F. Colladay: Is that leading? 

Mr. Waddy: Yes, it is leading but this is a deposition. 
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Mr. E, F. Colladay: I object and move to strike it out. 
Mr. Waddy: Read that question, please. 


(Question read) 
Mr. Waddy: Strike that question, please. 
By Mr. Waddy: 


Q. Did you give Mr. Fox any indication as to what your 
future course of conduct would be? A. No, it wasn’t nec- 
essary. 

Q. Did he know that you were taking the data with 
12 you? A. Yes. 

Q. Did you give him the purpose for which you 
were taking the data? A. Yes. 

Q. After you had returned to New York what, if any- 
thing, did you do concerning this transaction? A. I gave 
the data to a gentleman by the name of Cy Caine. I felt 
that he would be in position to get someone with the nec- 
essary capital to purchase the securities and stock and 
holdings of the Capital Transit Company, and after a 
week or ten days I got in touch with Mr. Caine and he said 
that he was sorry, he gave it to certain people, and that 
they didn’t have enough capital at that time to swing the 
deal and so Mrs. Glassir and I called at the office of Cy 
Caine— 

Q. Who is Cy Caine? A. He is a friend of mine, a very 
wealthy person. 

Q. Where does he live? A. He has two apartments, 
one in New York City, one at Kings Point, Long Island. 

Q. Go ahead, sir. You say you and Mrs. Glassir— 
A. Called at the office of Mr. Cy Caine and got back from 
him the data that was furnished to me by Mr. Fox and Mr. 
Kelly. 

Q. And after you got the data back what if anything 
did you do with it? A.I gave it to another person, 
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13 a banker, he has nothing to do with this deal, I mean 

if I have to mention him I would rather not, because 
I just had wanted to know if he could get someone who 
could lend us the money, and he wasn’t able to get any- 
body to lend us the money. This is a personal matter. 
I tried to borrow the money through a banker. 

Q. When you said ‘‘lend us the money’’, who do you in- 
clude? A. I was going to borrow it and include Mr. Fox in 
the deal if I was able to swing it. 

Q. Was this one of the alternative propositions given 
to you by Mr. Fox? A. Yes, to see if I could borrow the 
money. 

Q. Did you take any additional steps concerning this 
transaction? A. Yes. I called up Mr. Roy Chalk and I 
said to him that I had a proposition I would like to dis- 
cuss with him in person. He told me to come over to his 
home and told me where he lived. I went over there. 

Q. Is this the occasion that you testified a little while 
ago that you went to his home? A. Yes. This was in 
May 1956 on a Saturday. Tf you had a calendar I could 
give you the date. Around the 19th or 20th of May 1956. 

I went over to Chalk’s home, I met his wife there, 
14 his maid let us in, I saw a couple of dogs that they 
had there, he has a beautiful home, it is the only 

time I was there. 

I told Roy Chalk about this deal but I didn’t have the 
papers with me because the banker had the papers. I 
called up the banker’s home on Roy Chalk’s telephone but 
there was no answer because the banker was out of town. 
This was a Saturday. 

The next thing I did as to call up Fox’s home from Mr. 
Roy Chalk’s home, and Mrs. Fox answered the telephone, 
and I asked for Mr. Fox and she said she couldn’t place 
him. I said, ‘‘It is a very urgent call, I am at Mr. Chalk’s 
home, and I believe Mr. Chalk is interested, I would like 
to get ahold of Morris Fox.” 

She said she would try to reach him. Within about ten 
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or 15 minutes Morris Fox Called, called me at Mr. Chalk’s 
home, and I put Mr. Chalk on the telephone and they dis- 
cussed the proposition. 

Chalk liked it to the extent that he had Fox send him by 
messenger, this is what Roy Chalk told me, he had a gen- 
tleman who left the papers with him, he didn’t see him, 
but the people in the building who received it, Mr. Chalk 
owns that building, said that a colored gentleman delivered 
copy of the papers which I had about midnight or maybe 
1:00 in the morning, the following Sunday morning, and 
later on I learned from Mr. Fox that it was Mr. Kelly, he 
lent Mr. Kelly his own car, Cadillac car, to drive to New 

York and to deliver all those papers in person to Mr. 
15 Chalk, which he didn’t, he delivered it to some 
employee probably at the building. 

Q. Did you hear the conversation that Mr. Chalk had 
with Mr. Fox? A. Sure. I was sitting half a foot away. 
If you know Fox’s voice you can hear it a half foot away 
from the receiver. 

Q. What did you hear Mr. Chalk say into the telephone 
to Mr. Fox? A. He told him that it was an excellent deal, 
that the deal is worth more than it could be purchased 
for, and that there was a deadline, time was of the essence, 
that if he has any interest in the deal he must come down 
to Washington as quickly as possible. 

So Roy Chalk said, ‘‘If you will send the papers to me 
and it sizes up as Irving mentioned to me in person,”’ 
he says, ‘‘then I will arrange to come down within a few 
days, and I will send my accountant down, too.”’ 

Q. At the time that you first approached Mr. Chalk with 
this proposition, did Mr. Chalk state or indicate in any 
way to you that he knew Morris Fox? A. I asked him. 

Q. What was his answer? A. He didn’t know him. 

Q. Was this on the occasion of May 19 or 20 when 

16 you had this conference at his home? A. Yes. We 
were waiting for the phone and he was questioning 

me about the deal and then he told me that he lived in 
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Washington for a while and was practicing law there. 

So I asked him if he knew Morris Fox and he says ‘‘no,”’ 
he says, ‘‘to the best of my ability I don’t know him,”’ and 
the way they spoke to each other on the phone it was 
evident that they didn’t know each other. 

Q. Did you outline a deal to Mr. Chalk when you went 
to see him on this occasion? A. Yes, but it has nothing 
to do with this deal here with Kelly or Fox. It is a 
personal deal that I had with Roy Chalk and if it isn’t 
necessary at this time I would rather not because I don’t 
think it has anything to do with this. I am not represented 
by counsel. 

Q. But I am talking now about the deal that you were 
discussing with him for which you placed him in contact 
with Fox. A. I gave him the deal not as a participant 
but as a broker. 

Q. What was the deal that you gave to Mr. Chalk? A. 
I told Chalk that I had never met Mr. Wolfson, who was 
the dominant factor in this deal, and that the only one 
I met was Mr. Fox, who was not a principal in this deal, 

and therefore, any fee involved in this deal would, 
17 as far as I am concerned, would have to be paid 
by Mr. Chalk and not by Mr. Wolfson. 

That is the deal that I discussed with Mr. Chalk at that 
time. 

Q. I was not talking about the deal for your compen- 
sation but about what proposition was put to him. A. It 
was for Chalk to buy that lock, stock and barrel. He told 
me financially he was in position, that he had the backing 
of the Chase Manhattan Bank, and he told me that if the 
deal sizes up and I presented it to him and as Fox presented 
it to him over the phone that he would be interested and he 
would get the Chase Manhattan Bank to finance him. 

Q. Now, how long did you stay at Mr. Chalk’s home on 
this occasion? A. Probably a half hour at least. 

Q. Did there come a time when you had another confer- 
ence with Mr. Chalk concerning this matter? A. Yes, 
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most of the conversations with Chalk were over the tele- 
phone. He told me not to worry about this deal, that he 
would take care of me in this deal, that he wouldn’t buy 
it unless he could take care of me, and if I would just 
step out of the deal and relied upon him he would look 
out for my interest. 

Q. How many conferences do you recall that you had with 

Mr. Chalk on this matter? A. With Chalk—you 
18 see, I used to go to Washington from Monday to 

Thursday, so the only time I could talk to Chalk, 
unless I talked long distance, was when I got back to 
New York, which would be the week-end. I spoke to 
him a few times on the telephone, my telephone bill would 
show the times I called him. Most of my conversations 
were with Mr. Fox. 

I made hundreds of phone calls to Mr. Fox and he made 
hundreds of phone calls to me, all hours of the night; our 
telephone bills would indicate that. 

Q. Were those telephone calls made from Washington to 
New York and New York to Washington? A. Yes. They 
were all made with Fox. Fox said he would take care 
of me. Chalk said he would take care of me. I had 
faith in both of them. So I stepped out of the picture. 

There is one thing I would like vou gentlemen to know. 
In the first negotiations of this deal it involved meeting 
with the President of the Capital Transit Company, and 
T was there, Mr. Colladay was there, Mr. Chalk was there, 
Mr. Fox was there, Mr. Chalks accountant was there, a 
banker from New York representing the Chase-Manhattan 
Bank was there. 

So I sat on that first conference at the Capital Transit 
Company. That is the only time they met there. I was 
present that day. That was around noontime. 

Q. In Washington? A. Yes. At Capital Transit. 
19 Then Roy Chalk took us all to lunch. There is 
a Flier’s Club opposite the Statler Hotel. What 
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is that hotel opposite the statler, at K and 16th, right op- 
posite it? It is the Sheraton Hotel. 

Mr. Chalk took us all to the private club that he is a 
member of for lunch. Mr. Colloday— 

Q. Which Mr. Colladay? A. Senior. All of these people 
who were at Capital Transit in the President’s office were 
Mr. Chalk’s guests for luncheon. At 4:00 o’clock we ap- 
peared before one of the supervisors—is that what you call 
them, the Commissioners of the District of Columbia, the 
head of the District Commissioners was there, and he 
interviewed Chalk in reference to this transaction. 

Q. Do you recall the date of this conference, or this 
series of conference? A. No. I don’t know it now but if 
necessary I probably could supply it. 

Q. Was it as early as May? A. Probably the latter 
part of May. I only saw Chalk the 19th or 20th of May. 
So it could be early part of June or latter part of May. 

Q. It was subsequent to the conference in New York 

with Mr. Chalk? A. That’s right. 
20 Q. At whose request did you attend that con- 
ference? A. I don’t remember now. I can’t tell 
you. Most likely probably it was Fox’s or else it was 
Glassir trying to look out for his own interest. 

Q. How did you get information of it? A. From dis- 
cussing it with Mr. Fox. 

Q. Will you give me as near as you can recall the 
names of everyone who attended the conference at the 
offices of the Capital Transit Company? A. There was 
Roy Chalk, his accountant, whose name slips my mind now, 
but I could supply that, there was Mr. Colladay, there was 
Mr. Colladay, Sr., Mr. Morris Fox and Mr. Glassir and a 
gentleman representing the Chase-Manhattan Bank, and 
I ean supply that name, too. 

Q. Will you supply those names for us? A. If you make 
a memorandum I will supply it to you. 

Q. Now, after your conference with Mr. Chalk on May 
19 or 20 when is the first time that you returned to Wash- 
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ington? A. I told you I come every Monday and leave on 
Thursday so most likely it was the following Monday. 

Q. On that occasion did you contact Mr. Fox? A. Yes. 

Q. Was that in person or by telephone?’ A. They were 
always by telephone. Then we would meet in person. But 

first by telephone. 
21 Q. Did you contact him or did he contact you? 
A. I couldn’t recall at this moment. 

Q. Do you recall what you discussed? A. We discussed 
Roy Chalk. 

Q. And— A. And the Capital Transit deal. 

Q. Do you remember any of the conversation? <A. Yes; 
that Roy Chalk said to Fox that he was sending his ac- 
countant down, which he did, to look over the property. 

Q. Do you know that to be a fact, that Chalk did send 
his accountant down? A. Sure, because his accountant 
stayed at the Hotel Statler and he and I went to the 
trotting races out here somewhere, at Laurel, the account- 
ant and I went that night to the trotting track. 

Q. Did Mr. Fox ever contact you at any place other 
than in Washington and in New York City? A. Yes; he 
contacted me in Maine. IT had a special telephone put in 
my cabin so that folks could talk to me. Mrs. Glassir and 
I spend summers in Maine. 

Q. Whereabouts? A. Cobbossee Colony, Monmouth, 
Maine. They have only one telephone there, one or two, 
and they are in the main building, which is maybe a hun- 
dred fect from my cottage, and Mr. Fox and I were in 

the habit of talking to each other probably 1:00 or 
22 2:00 in the morning, and T didn’t want to disturb 

the people living in the main building there, where 
the phone was located, so I had a special telephone, extra 
wiring, to my cottage, and it cost me about $225.00 to put 
it into my cabin, so that Fox and I could talk to each other 
whenever I went to visit there. 

Q. Do you recall when this was done? A. Oh, probably 
in May before I—well, I imagine around May. I started 
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negotiating for this deal in April so it must have been 
sometime in May. It was May when I made the arrange- 
ments. Probably the phone was put in in the first week 
of June. No, we go to this cottage around the Ist of July, 
between the 1st and the 4th of July. So the phone must 
have been put in during June. That’s right, the phone was 
put in during June 1956. 
Mr. E. F. Colladay: Excuse me just a minute. 


(Pause) 
By Mr. Waddy: 


Q. Now, when you and Mr. Fox talked to each other 
over your phone in the cottage in Maine, were you dis- 
cussing the Capital Transit Company deal? A. Exactly, 
nothing else. 

Q. Did you ever discuss anything else with him other 
than this Capital Transit dealt A. Oh, I discussed with 

him Carver Memorial Park. When it looked like— 
23 we were getting very friendly—and this deal would 

lead to other deals—in fact, he started to negotiate 
with me about getting some money to buy some interest 
in some bank here in Washington, to buy the controlling 
interest in some bank, I told him that I was interested in 
Carver Memorial Park and that banks were starting to 
tighten up on eredit and it was making it tough for me to 
do business out here, and he said he would try to help me 
get some bank loans, but he was unsuccessful. 

It appeared that he really tried but he couldn’t do any- 
thing for me at the time. But it had absolutely nothing to 
do with the Capital Transit deal. The Capital Transit 
deal is what initiated our meeting. 

Q. Now, did Sutler and Herring mention to you their 
contact in connection with the Capital Transit matter? 
A. They did in a very slight way but I didn’t take it 
seriously because it was too big a deal for such young 
boys to be able to do anything on, outside of bringing me 
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into it. So I told them, I said that I wasn’t interested in 
their personal affairs, and they better go to Mr. Kelly. 

Q. Did there come a time when you found out who they 
were acting for? A. Yes, they told me. For Mr. Kelly. 

Q. Did you ever in the course of your conferences with 
Mr. Fox or anyone else concerning this Capital Transit 

deal meet with a man by the name of Romeo Horad? 
24 A. Not to my knowledge. 
Q. Did you ever meet a man by the name of 
Frank Long? A. Not to my knowledge 

Q. Did you attend more than one conference at which 
Mr. Kelly was present? A. Kelly—just Kelly and I or 
Kelly and anyone else? 

Q. And anyone else? A. No, beeause all my dealings 
after that was only with Mr. Fox. Kelly came to see me 
about another matter, it had nothing to do with the D. C. 
Transit, tried to get me to help him form a mortgage 
corporation. 

Q. Did you ever have any conference at all with Mr. 
Kelly alone concerning this matter, to discuss it with 
him? A. No, but when he came to discuss the mortgage 
corporation with me he mentioned the D. C. Transit to 
me, he was very eager to see Mr. Fox be successful, for 
his sake as well as Mr. Fox’s. 

Q. Did Mr. Fox keep you informed of the progress of 
his negotiations with Mr. Chalk? A, Yes. The telephone 
conversations would show that. We used to talk 15, 20 
times a week. 

Q. And at the close of this conference in the District of 

Columbia at Capital Transit Company headquarters, 
25 was a deal consummated? <A. Between whom? 
Q. Between Mr. Fox and Mr. Chalk? <A. Yes. 
They consummated a deal. 

Q. Do you know what sort of deal it was? A. From 
what Fox told me. 

Q. What did he tell you. A. He told me that he got a 
10-year contract for $25,000 a year plus a charge account, 
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expense account, plus the use of a limousine, and that this 
contract or letter, I think he mentioned it in the form of 
a letter, it is in the form of a letter, that this letter at the 
expiration of that period of ten years could be exercised 
by Mr. Fox if he so desired, but that the D. C. Transit 
could not deprive Fox of its renewal, that it would be 
automatic if Fox wanted it for another ten years under 
the same terms and conditions. 

Q. Now, do you recall when any transaction was agreed 
upon between the Capital Transit Company and Chalk? 
A. Well, I don’t know, you are getting technical now, I 
don’t know whether this agreement or letter was between 
the D. C. Transit and Fox—or Fox—because Mr. Fox had 
the controlling interest in the Trans-Caribbean Airways 
which was buying the assets of the Capital Transit Com- 


pany. 

Q. Did you mean Mr. Chalk? A. Mr. Chalk, I meant; 
IT am sorry. 

Q. I am now speaking with respect to the main proposi- 


tion, the main deal, that is the purchase of the 
26 Capital Transit Company by Chalk, was that deal 

consummated at this conference? A. You know— 
public knowledge—I don’t understand you. He first gave 
a deposit of $500,000. He got a letter of credit from the 
Chase-Manhattan Bank. I think it was honored by the 
Riggs National Bank. Those details were in the news- 
papers. I am sure that you can get all of that information. 

Q. I am not talking about what went on at this con- 
ference? A. Which conference are you talking about? 

Q. At Capital Transit offices. A. Oh, the first time? 

Q. Yes. A. Mr. Chalk made a bid for this company. 

Q. To whom did he make that bid? A. To the President 
of that corporation. You remember the name of the 
President of the Capital Transit? 

Q. Was the President present at this conference? A. 
Yes, it was in his office. 
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Q. What was that President’s reaction to the bid that 
Mr. Chalk made? A. That he would have to give it to the 
Board of Directors who were to meet shortly after our 

date when we were there. 
27 Q. Did you hear the bid that Mr. Chalk made? 
A. Yes; it was $14.00 a share, I believe, for 960,000 
shares of stock; $14.00 a share. 

Q. Was that for the purchase of the company? A. That 
is right, to purchase all—lock stock and barrel all their 
assets and liabilities. 

Q. Now, when you were trying to find someone to finance 
this deal why did you go to Mr. Chalk? A. Because he 
was in the transportation business. He had the controlling 
interest in the Trans-Caribbean Airways—which I knew 
about. 

Q. I believe you testified you had known Mr. Chalk 
sometime prior to that time? A. Yes. I met him on a 
social occasion two years prior to the time I visited his 
home. 

Q. On how many social occasions had you met him? 
A. Two or three times, but we got intimate those times, 
we made cards together, we had a few drinks together, as 
people usually do at a time like that they discuss certain 
things. 

Q. Now, during the time that you were dealing with 
Mr. Fox did he ever tell you that he was dealing with 
anybody else for this matter? A. Yes, he told me at one 

time that he and Colladay in February 1956 tried to 
28 swing this deal and they were unsuccessful. 
Mr. Colladay, Sr. and he. That is what Fox told 
me. They tried to swing that deal in the spring of 1956 
and were unsuccessful. 

Q. Did he say that he was dealing with anyone con- 
currently at the time he was dealing with you? <A. No. 
He tried to get me to do that but I refused to. I wouldn’t 
deal with anybody else while Chalk showed interest. But 
he tried to get me to—in case the deal fell out with Chalk 
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we would have it with somebody else but T refused to deal 
with anyone else while Chalk was negotiating for this. 

Q. You refused to deal? A. Yes. 

Q. Did he say whether he was dealing with somebody 
else? A. No. He tried to get me to deal with somebody 
else and I turned that down. 

Q. Did he name anybody that he wanted you to deal 
with? A. No; he didn’t know who I could get. But I was 
in a position to get other people. 

Q. Did he ever indicate that he was dealing with any- 
one independent of you at the same time he was dealing 
with you? <A. I doubt if he told me. He didn’t tell me 
that, no. 

Q. Were you still in this picture at the time the deal 

was finally consummated for the purchase of Capital 
29 Transit Company? <A. I thought I was. 
Q. When you say you thought you were— A. 
Both interests led me to believe that I was in it. You see 
T wanted to get my attorneys into this deal to look out for 
my interests and Mr. Fox persuaded me not to call my 
attorneys into this deal for fear that Roy Chalk would 
drop the deal completely. 

Fox led me to believe that he was a lawyer, he studied 
law, although he didn’t practice law, he knew he was on 
the right track, and that if I let Chalk buy this deal and 
then if Chalk tried to deprive me of whatever interest I 
was entitled to, I would have a good case of suing him and 
for recovery, whereas if I tried to do anything now by try- 
ing to bring my attorneys in it would probably break up the 
deal completely. 

So I was solely following Fox’s advise and never called 
my personal attorneys into this deal. 

Q. Mr. Glassir, do you know a man by the name of 
Albert Brod? <A. No. 

Q. Did you ever meet with Mr. Fox in New York City 
in person? A. Yes. 
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30 Q. When? A. Ona Friday in May 1956. At that 

time I tried to get a friend of mine, by the name of 
Lou Green, of 50 Broad Street, in New York City, inter- 
ested in this deal. 

I arranged with Fox to meet with me in front of 50 
Broad Street and to bring along whatever papers he had 
on this deal. Unfortunately Lou Green couldn’t meet with 
us, he is a stock broker, over the counter stock broker, 
extremely wealthy man, and he had to be at the stock 
exchange. 

So I had lunch with Fox and discussed this matter 
further at that time. 

But he flew in that Friday from Washington to meet 
with me and Lou Green and Lou Green never made an 
appearance that day. 

Q. When was that? A. That was a very short period 
after Fox and Sutler and Kelly and Herring were in my 
room at the Hotel Statler in Washington. 

Q. That was prior to the time that you contacted Mr. 
Chalk? A. That is right. 

Q. Now, did there ever come a time when you met with 
Mr. Fox in New York with anyone else being present? <A. 
No, but Fox was there and he told me about that meeting 
with Colladay, Jr., and Morris Fox and a third gentle- 

man, whose name I could supply, I haven’t got it 
31 now, I could supply it. 

Q. Will you supply those names? <A. If you make 
memos of that I will give you everything you ask for. 
T believe Mr. Colladay, Sr., was at Hot Spring, Arkansas, 
that day. He was there to some convention, or something 
in Hot Springs, Arkansas. That is what Fox told me. 
But Colladay, Jr. was there, Morris Fox, and a third 
gentleman, and they met with Morris Fox at his offices 
at the Essex House at New York City. 

The Trans-Caribbean Airways has an office there. 

Q. You met with Roy Chalk? A. Roy Chalk. I keep 
saying Fox. Roy Chalk. 
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Q. Did Mr. Fox tell you what went on at that meeting? 
A. Yes, he told me about it. 

Q. What did he tell you? A. He told me at that time 
that they were discussing who would be the officers and 
who would be the directors of the deal. Fox was led to 
believe that he would be an influential cog in the deal at 
that time at that meeting. 

Q. If you recall, was a Mr. Summers one of those present 
at that meeting? A. Yes. 

Q. Do you know who Mr. Summers is? A. Never met 

him in my life. 
32 Q. Was a Mr. Lewson— A. That is the account- 

ant, that is Fox’s accountant—I mean Chalk’s ac- 
countant. A stocky fellow. That is the man who took me 
to the Trotter Race Track out here somewhere near 
Laurel when he came out to look at the property, to get 
an appraisal or value and the data as supplied by Mr. 
Fox and Mr. Kelly. 

Q. That is the same Mr. Lewson? A. Yes. He is the 
accountant for Mr. Chalk. 

Q. And now this meeting also took place subsequent to 
your contact with Mr. Chalk? A. That is right. 

Q. Do you have any other papers or correspondence 
with Mr. Fox or someone dealing with this transaction? 
A. I couldn’t say at this time. I would have to look. I 
would be glad to supply it. 

Q. Will you supply it at our expense? <A. Yes, I will be 
glad to do it. Will you note that, please, in your memo- 
randa to me. I will supply you with copies of it. What- 
ever I supply them you will get a copy (addressing Mr. 
Colladay). 

Q. Did you have any correspondence with Mr. Chalk 
concerning this matter? A. No, everything was done over 
the phone. 

Q. Who informed you of the trip by Mr. Kelly to 
33. New York City to bring these papers? A. Mr. Fox. 

Q. When did he tell you about it? A. The next 
day, Sunday. 


141 


Q. Was that by telephone? A. Yes. 

Q. What did he tell you? A. He told me that he sup- 
plied the papers, and he was sore as the dickens, he lent 
Kelly the car in the early afternoon and he expected him 
to be there within five or six hours, instead he appeared 
there at midnight, 12 hours later, and he wanted to know 
what he did with the car during that time. 

Q. Now, you were present at the time that Mr. Chalk 
talked to Mr. Fox over the phone concerning the sending 
up of these papers, were you not? A. Yes. 

Q. Did you hear any discussion about flying them up 
there by airplane? A. Well, they were discussing that, 
Fox indicated that time was of the esssence, but finally 
Fox decided to send it by messenger, he thought it would 
get there quicker and safer in person, so he sent Mr, Kelly. 

Q. Did Mr. Chalk ever discuss his dealings with Mr. 

Fox with you? A. No. 
34 Q. Were you informed by either Mr. Fox or Mr. 
Chalk when the deal was finally consummated? A. 
Yes. Fox told me. 

Q. When did he tell you about it? A. Whenever he 
told me, the newspapers told me too, because the reporters 
were on their tail, and I was getting the information from 
the newspapers as rapidly as I was getting it from Mr. 
Fox. But Fox kept me informed of it continuously. And 
when the deal was consummated sometime after that I tried 
to see Mr. Chalk in reference to my personal interest 
that I had in this transaction. I made an appointment 
and I met with Mr. and Mrs. Chalk at the Mayflower 
Hotel one Sunday—I don’t remember the date. I was 
going to have lunch with them. It was after the closing. 
And when I got there Mr. and Mrs. Fox were there, and 
they were there before Roy Chalk got back to the hotel, 
and I told Fox at that time that I made the visit to see 
Chalk personally so that I could discuss any matter with 
him. 

He thought that this was a friendly luncheon, that he 
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was entertaining us, and that it wouldn’t be proper and 
that I should wait, when I got back to New York to see 
Chalk alone. 
So Mr. and Mrs. Chalk took Mr. and Mrs. Fox and Mr. 
Glassir as their luncheon guests to Fan and Bill’s, which 
is on Connecticut Avenue, diagonally opposite the 
35 Mayflower Hotel, where Mr. and Mrs. Chalk make 
their headquarters when in Washington, but I didn’t 
discuss any business at that luncheon, because it was a 
social visit, sort of. 

Q. Did Fox ever discuss with you Kelly’s relationship 
to him or his connection with this deal? A. No, except one 
time when they were going to serve me examination before 
the trial and at that time he pooh-poohed it as if it didn’t 
have much merit, but by then I had learned already to 
take it with a grain of salt. 

Q. And when you say take it with a grain of salt to 
what are you referring? A. Meaning I would rather hear 
both sides before I came to any conclusion. 

Q. What did he say with respect to Kelly at the time? 
A. Oh, that Kelly had no value in this but nuisance value 
and that he would like to settle it for a pittance if he was 
able to. 

Q. When was that statement made? A. When they 
were about to serve me, as you have served me now, 
examination before trial. 

Q. Was that in August of 1956? A. Most likely. 

Q. On the occasions that you discussed this matter with 
Mr. Fox prior to the conference in Mr. Chalk’s home, did 

you ever mention Mr. Chalk’s name to Mr. Fox as 
36 one of your prospects? A. I doubt it. 
Q. Has Mr. Fox ever stated to you that Kelly had 
no interest in this transaction? A. No. 

Q. Did Mr. Fox ever state to you whether he had ac- 
quired a proprietary interest in Capital Transit Company? 
A, Whether who? 
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Q. Whether he, Fox, had acquired a proprietary inter- 
est? A. No, he never acquired proprietary interest. 

Q. Did he ever tell you that he had? A. No. 

Q. Did he ever tell yon that he had not? A. No. He 
told me that he and Mr. Colladay, Sr., tried and failed in 
the spring of 1956. 

Q. Directing your attention now to the final transaction 
that resulted in the purchase of the Capital Transit Com- 
pany, did he ever tell you that he had any proprietary 
interest in that? A. No. 

Q. Now, on the occasions that Mr. Fox would tell you 
of his dealings with Mr. Chalk, did he tell you the par- 

ticulars of each stage of this transaction? A. Yes, 
37 and the newspapers told me, too, because they 

changed every time some other interest entered the 
picture trying to buy out the assets and liabilities of the 
Capital Transit. Like some group from Chicago and some 
group with McDonald. There are several interests that 
tried to do the same thing that Mr. Chalk was trying to 
do. 

Q. I am only concerned now with what Mr. Fox told 
you about his dealings with Mr. Chalk on these occasions 
that he would make progress reports to you. <A. Chalk 
was only acting as a broker. He wasn’t acting as a prin- 
cipal. The newspapers called it the Chalk-Fox interest, 
but Fox never had a financial interest in the deal. He was 
merely acting as a broker in the deal. 

Q. I understood you to testify that Chalk was acting as 
a broker in the deal? A. Exactly. 

Q. Now, for whom was Chalk acting? A. Chalk acting as 
a broker, no. Fox. Chalk was a principal in this deal. 
The only principal in the deal. 

Q. Then you were in error when you said— A. Yes. T 
made a mistake. I didn’t concentrate on what I was 
saying. 

Q. What did Mr. Fox tell you was going on when he 
reported to you his progress with Mr. Chalk? A. That it 
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indicated that he and I would wind up as brokers in the 
deal and that we wouldn’t have any principal inter- 
38 est in the deal. 
Q. When did he first tell you that? A. From the 
negotiations with Mr. Chalk. 

Q. At what stage of the negotiations did he tell you 
that? A. After they had had several conferences. 

Q. Do you know of any conferences that were held be- 
tween Mr. Chalk and Mr. Fox subsequent to May 19 or 20? 
A. Yes. The one that they had in New York and subse- 
quent meetings that they had in Washington. 

Q. At these subsequent meetings who told you about 
them? A. Mr. Fox did. 

Q. Will you tell us what Mr. Fox told you went on at 
each of those meetings to the best of your recollection? 
A. Negotiations that would be in any deal of this size. 
For instance, the price to be paid for the stock. I think 
it was raised a few hundred thousand dollars at the clos- 
ing from what it was originally. There were other visits. 
They had to make a trip to Chicago, for instance, to have 
certain personal dealings with the people who originally 
were in the deal in writing, the Chicago group, before Mr. 
Chalk’s deal was presented to the Board of Directors. 

And then subsequently other interests came into the pic- 
ture, McDonald, formerly of the S.E.C., came into the 

picture with a group, and other people. 
39 There were things that were always changing the 

picture but not considerably so that it would make 
a change where Chalk wouldn’t be interested. He was 
interested in the deal from the start to the finish. He 
paid a little bit more money than it was originally first 
presented to him but in return for that he had more cash 
‘n the bank on the closing date than when we originally 
gave him the proposition. 

Q. Did Mr. Fox ever say or do anything that would 
indicate to you that he was denying your role as a contact 
man in this proposition? A. Well, that is a personal 
matter that is irrelevant to this meeting here, isn’t it? 
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Q. I don’t think so, sir. A. Any personal dealings that 
I had with Fox has nothing to do with Mr. Kelly. 

Q. I merely ask, sir, did he ever state to you or indicate 
to you that he was denying that you were the contact man? 
A. No, he never denied that. I am sorry. I didn’t under- 
stand. 

Q. Did he ever affirm it? A, You would need a lawyer 
to answer that. It is a technical question. He gave me 
one proposition verbally and then when he gave it to me in 
writing it was a little different from what he gave me 

verbally. 
40 Mr. Waddy: Off the record. 


(Off the record) 


Mr. Waddy: Let the record show that the witness has 
requested leave to strike out that portion of his answer 
which states that his transaction had nothing to do with 
Kelly. 

The Witness: That is as far as I am concerned. 

Mr. Waddy: Yes. 

Mr. E. F. Colladay: I object to that notification on the 
record. 

Mr. Waddy: Because he did not understand the question. 


By Mr. Waddy: 


Q. I will ask you, Mr. Glassir, did Mr. Fox ever deny 
to you that you brought him in contact with Mr. Chalk? 
A. No. 

Mr. Waddy: That is all. Your witness. 


(Discussion off the record) 


Mr. D. C. Colladay: We will have no cross examination 
at this time. 

Mr. Waddy: Mr. Glassir, you have a right to read this 
testimony that you have made and sign it or you may 
waive signature as you like and it will be filed. 
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The Witness: I would rather read it. 
41 J have read the foregoing pages 1 to 40, inclusive, 
which contain a correct transcript of the answers 

made by me to the questions therein recorded. 


(Filed April 30, 1958) 
Notice to Take Oral Deposition 


To: Morris Fox 

c/o Colladay & Colladay 
1331 G Street, N. W. 
Washington 5, D. C. 


Please take notice that at 2:00 P.M. on the 2nd day of 
May, 1958, at the offices of Houston, Waddy, Bryant & 
Gardner, 615 F Street, N. W., Washington 4, D. C., the 
defendants will take the deposition of O. Roy Chalk, upon 
oral examination, pursuant to the Federal Rules of Civil 
Procedure, for the purpose of discovery or use as evidence 
or both, before Lucius V. Friedli, a Notary Public, or 
before some other officer authorized to administer oaths. 
You are invited to attend and cross-examine. 


Josera C. Wappy & Wruiam C. GaRpNER 
By: Writ1aM C. GARDNER 
Attorneys for Defendants, 
615 F Street, Northwest, 
Washington 4, D. C. 


(Filed May 2, 1958) 
Stipulation 


The taking of the deposition of O. Roy Chalk having 
been duly noticed for May 2, 1958, and counsel for plaintiff 
having advised counsel for defendants that such date is 
not convenient for them, it is hereby stipulated that the 
time within which defendants may take the deposition of 
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O. Roy Chalk is extended to May 15, 1958, and that plain- 
tiff will produce said witness without subpoena. 
Cotiapay & CoLLaDAY 
By E. F. Cotuapay 
Attorneys for Plaintiff 
JosepH C. Wappy 


Joseph C. Waddy 
Attorney for Defendants 


(Filed May 19, 1958) 
Stipulation 
Counsel for plaintiff having represented that May 15, 
1958, is inconvenient for them to attend the taking of the 


deposition of O. Roy Chalk now scheduled for that date, 
it is further stipulated by and between counsel for all 


parties that the time for the taking of the deposition of 
O. Roy Chalk is further extended to some date between 
June 8, 1958, and July 17, 1958, to be mutually agreed 
upon by counsel for all parties, and that plaintiff will 
produce said witness at the time agreed upon at the offices 
of Houston, Waddy, Bryant & Gardner, 615 F Street, 
Northwest, Washington 4, D. C., without subpoena. 


CoLLADAY AND COoLLADAY 
By E. F. Cotnapay 
Attorneys for Plaintiff 


JoserH C. Wappy 
Joseph C. Waddy 
Attorney for Defendants 
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(Filed June 19, 1958) 
Pretrial Proceedings 
SraTeMENT or Nature oF CasE 


The issues are sufficiently covered by the pleadings and 
pretrial statement. 


SrreuLaTIONs: 


That at the trial of this action a certified copy of the 
contract of purchase between T. C. A. Investing Corp 
and Capital Transit Co. dated 7/7/56 may be used in 
lieu of producing and using the original thereof, subj. to 
obj. as to relevancy and materiality. 


That discovery will remain open conditioned that the 
trial of the case will not be delayed thereby. 


The case will not be called for trial until the October 
term. 
F, Dicxrxson Letts 
Judge 
D. C. ConuaDay 
J. Fraxkurx Wison 
Attorneys for Plaintiff 


JosepH C. Wappy 
Attorney for Defendants 


(Filed June 19, 1958) 
Pre-Trial Statement of Plaintiff 


STATEMENT OF THE CASE 


Plaintiff filed this action for declaratory judgment in 
order to obtain, in the face of a real controversy between 
him and the defendants, a declaratory judgment of non- 
liability on his part to them, or any of them, in connection 
with activity on their part having to do with their possibly 
obtaining for him required financing for proposed purchase 
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of all of the assets (and assumption of all of the liabilities) 
of the then Capital Transit Company, a corporation of the 
District of Columbia then owning and operating the local 
public transit system. 


For many months prior to July 7, 1956, and most ac- 
tively in the period of February through June and into 
July of 1956, plaintiff was actively engaged in negotiations 
with the said Capital Transit Company and others looking 
toward consummation of purchase of that corporation’s 
assets (with assumption of its liabilities) and devoted to 
this project a vast amount of effort and prime attention. 
The end result was the purchase, of which plaintiff was a 
procuring cause, of the assets (with assumption of the 
liabilities) of the said Capital Transit Company by con- 
tract dated July 7, 1956, by T. C. A. Investing Corporation. 
Incident to his said efforts, plaintiff necessarily sought sub- 
stantial financing and, to this end, conferred and corre- 
sponded and negotiated with many persons and institutions 
in many cities, including Washington, Chicago, and New 
York. Among individuals with whom he discussed this 
matter were the defendants herein. His discussions with 
them culminated in a conference between plaintiff and de- 
fendants at plaintiff’s home in Washington, D. C., on March 
2, 1956, and (following immediately thereupon and _re- 
ferring thereto) his writing on the following day, March 
3, 1956, and causing to be delivered, to the defendant, 
Frank Long, a letter of that date setting forth in writing 
a specific proposal as to the amount and terms of loan re- 
quired and fixing the time limit within which a firm com- 
mitment therefor must be placed by defendants in his 
hands, namely, March 9, 1956. 


At no time did plaintiff give or imply any exclusive ar- 
rangement with the defendants but, on the contrary, plainly 
told them that time was of the essence and that he would 
continue concurrently negotiating with others as to the 
proposed purchase and would close with the first satisfac- 
tory profferor; and he was engaged, and continued, in 
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negotiations with, among others, one or more of the larger 
banks of New York City and of Washington, D. C., toward 
the same end and, likewise, was in contact and negotiation 
with other prospective sources of financing, including one 
in Chicago, Illinois. And the defendants knew and recog- 
nized throughout that plaintiff was negotiating in various 
quarters for the required financing. 


Through his own efforts plaintiff was placed in touch 
with T. C. A. Investing Corporation and as a result thereof 
concluded arrangements with it for the purchase herein- 
before described. 


Thereafter, by a letter dated July 16, 1956, the defend- 
ants, through counsel, asserted a claim against plaintiff 
‘for payment for services rendered by them on your be- 
half and pursuant to your request and authorization, in 
connection with securing financing for the proposed acqui- 
sition of the assets and liabilities of Capital Transit Com- 
pany.’? That letter suggested a conference, and one was 
had on July 25, 1956 by the parties herein and their re- 
spective counsel. Therein the defendants indicated con- 
tention that they had been responsible for putting plaintiff 
in contact with the ultimate purchaser (T. C. A. Investing 
Corporation), that they were the procuring cause of the 
successful purchase ultimately made, and that in conse- 
quence they were entitled to commission in accord with 
plaintiff’s letter aforementioned of March 3, 1956. A 
further such conference was held on July 30, 1956, but 
proved abortive. 


Plaintiff asserts that the defendants failed to produce 
either the loan needed in his then pending transaction or a 
lender ready and willing to make such loan, within the time 
prescribed by him as aforementioned or within any other 
time useful to him. He further asserts that through chan- 
nels entirely independent of any contact or knowledge be- 
tween him and the defendants he made contact with the 
actual purchaser and that solely through personal negoti- 
ations between him and officer representatives of that pur- 
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chaser (T. C. A. Investing Corporation), and after personal 
survey and study by the latter of the entire situation, did 
he succeed in negotiating the actual purchase by T. C. A. 


The defendants, by their answer, admit much of the alle- 
gations of the complaint but deny or disclaim knowledge as 
to substantial parts thereof. They deny that plaintiff was 
a procuring cause of the purchase contract of T. C. A. In- 
vesting Corporation with Capital Transit Company. They 
disclaim knowledge as to the extent of plaintiff’s efforts 
and as to the need for him to seek large financing. They 
disclaim knowledge as to his negotiating with others. They 
deny that plaintiff’s March 3, 1956 letter set up specific 
terms for a loan. And they deny that plaintiff gave them 
no assurance or representation that he was or would be 
dealing with them exclusively, and they deny that he in- 
formed them that time was of the essence and that he would 
be concurrently negotiating with others and would close 
with the first satisfactory profferor. They disclaim knowl- 
edge that he was concurrently negotiating with banks and 
with other sources of financing. They deny that plaintiff 
got in touch with T. C. A. Investing Corporation through 
efforts other than theirs, and they deny that the bringing 
about of the T. C. A. contract of purchase was indueed 
by efforts of plaintiff independent of them. They deny 
that they failed to produce the loan needed or a lender 
ready and willing to make it, within the time prescribed by 
plaintiff or within a time useful to him. They admit the 
existence of actual controversy as alleged by the plaintiff. 


Defendants counterclaim for $420,000.00 as the amount 
they allege to be due them pursuant to an alleged agree- 
ment by plaintiff to pay them a commission of 3% on the 
amount of loan contemplated for their services, pursuant 
to a March 3, 1956 written agreement between the parties 
providing that the plaintiff employed the defendants and 
authorized them to obtain for him a commitment for a loan 
in the amount of $14,000,000.00. And they say that this 
agreement was orally modified to extend the time allowed 
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for performance thereof. They allege that they procured 
a lender ready and willing and able to supply the $14,000,- 
000.00 and brought him and plaintiff together and that the 
alleged lender thereupon informed plaintiff of his readi- 
ness, willingness, and ability and committed himself to 
make the loan, and that plaintiff ‘‘made known his satis- 
faction with and acceptance of said commitment”. They 
allege they have requested plaintiff to pay them for their 
services pursuant to the aforementioned alleged agreement 
but that he has failed and refused so to do and that there is 
due them from him the sum of $420,000.00, plus costs, for 
which they demand judgment. 


In the second count of their counterclaim the defendants 
charge that they rendered services for plaintiff at his in- 
stance and request, to the reasonable value of $420,000.00 
(no part of which has been paid, though duly demanded) ; 
and they demand judgment for that sum and costs. 


By his answer to the counterclaim, plaintiff, as to Count 
One thereof, admits that the time for performance of the 
alleged agreement was orally modified so as to extend the 
same; and he admits the demand upon him for payment 
therein alleged; but he denies the rest of that count. 


As for Count Two of the counterclaim, he denies that the 
defendants performed for him at his request any services, 
in connection with his efforts toward the transit purchase, 
between March 2, 1956 and July 7, 1956 (as in the counter- 
claim alleged) or otherwise. He denies there were any 
productive services rendered him by defendants and denies 
that the reasonable value of any services allegedly per- 
formed for him or for his benefit by them was $420,000.00 
or any other sum of money. And he demands that the 
counterclaim be dismissed, with costs. 


QvuEsTION PRESENTED 


Thus it is the contention of the plaintiff, simply stated, 
that, without excluding himself from the search, he gave 
the defendants a definite authorization as to seeking for 
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him certain financing, subject to a time limit (later ex- 
tended); but that they failed to produce according to the 
terms of the authorization and failed to produce within 
the original time limit or further time useful to him; and 
that he, independently of them, made effective contact with 
a capable source of financing and, through his negotiations 
with that source and his efforts in connection therewith, 
procured purchase of the transit system; and that, there- 
fore, there is no liability on his part to the defendants. 


D. C. ‘Cotnapay 
D. C. Colladay 
Attorney for Plaintiff 


(Filed October 9, 1958) 
Praecipe 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


the 9th day of October, 1958. 
Civil Action No. 3163-56 


Morris Fox v. Frank Lona, e¢ al. 


The Clerk of said Court will please certify the above- 
entitled case to the Reapy CaLENDAR. 


Couuapay & CoLLADAY 
D. C. Cottapay 
1331 G St., N. W. 
J. FRANKLIN WILSON 
Address 1020 You St., N. W. 
Attorneys for Plaintiff 


JoserH C. Wappy & 
Wim C. GarpNer 
By: Wiriuiam C. GARDNER 
Address 615 F. St., N. W. 
Attorney for Defendants. 
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(Filed November 3, 1958) 
Motion for Postponement of Trial Date 


Plaintiff, by his counsel undersigned, respectfully moves 
this Honorable Court to postpone the trial date of this 
action, presently on the Daily Assignment of Jury Cases 
for November 3, 1958, and alerted for trial on November 6, 
1958, and for reasons therefor, says: 

1. It appears to plaintiff strongly probable that he may 
need as a witness at the trial Mr. O. Roy Chalk, President 
and Chairman of the Board of Directors of D. C. Transit 
System, Inc., who was a pivotal figure in the matters with 
which this action deals; but definite determination as to 
such need will in large part depend upon the unfolding of 
defendants’ evidence at the trial. 

2. Plaintiff is informed that Mr. Chalk will be, until 
November 12, in and out of Washington, being in Washing- 
ton only for short periods of about a day or less to take 
care of business necessary to him, and then will be out of 


the city from November 12 through 17 for the Management 
Conference of D. C. Transit System, Ine., which will occupy 
those days. 

Wruenrerore, the premises considered, plaintiff moves that 
the prospective trial of this action be postponed until a 
date after November 17, 1958. 


Respectfully submitted, 


D. C. CoLLapay 
D. C. Colladay 
One of the attorneys of Record 
Of Counsel: herein for Plaintiff 
Contuapay & CoLLADAY 


By D. C. Conuapay 
D. C. Colladay 
1331 G Street, N. W. 
Washington 5, D. C. 
Attorneys for Plaintiff, 
Morris Foz. 
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Civil Subpoena 


UNITED STATES DISTRICT COURT 
FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 3163-56 


Morais Fox, Plaintiff, 
v. 
Frank Lona, et al., Defendants. 


To: Frank Long, Esquire, Washington Loan & Trust 
Bldg., 9th & F Sts., N. W., Washington, D. C. 


You Are Heresy ComMANDED to appear in (this court) 
(report to the office of the Assignment Commissioner, U. S. 
Court House, Constitution Avenue & John Marshall Place, 
N. W., Washington, D. C.) to give testimony in the above- 
entitled cause on the 11th day of February, 1959, (and 
bring with you) the original of two-page letter of Morris 
Fox addressed to Mr. Frank Long, Washington Loan & 


Trust Bldg., 9th & F Sts., N. W., Washington, D. C., dated 
March 3, 1956, concerning conference had March 2, 1956 
among you and R. W. Horad, Sr. and Paul R. Kelley and 
the said Morris Fox at the latter’s home with reference 
to obtaining commitment for a loan of $14,000,000.00, and 
do not depart without leave. 


Harry M. Hutt, Clerk. 
By Cuarence B. MircHetu, 


(Seal) Deputy Clerk. 
Date February 10, 1959 
D. C. Cotnapay 
D. C. Colladay 
Attorney for Plaintiff. 
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RETURN ON SERVICE 


Summoned the above-named witness by delivering a copy 
to him and tendering to him the fees for one day’s 
attendance and mileage allowed by law, on the .. day of 
February, 1959, at 


W. Bruce MatrHews, 
U. S. Marshal. 


Subscribed and sworn to before me, & 
day of p19 oe ve 
Note.—Affidavit required only if service is made by a per- 
son other than a U. S. M arshal or his deputy. 


U. S. Marshal’s Return of Service for the District of Columbia 


Case No. CA. 3163-56 
Morris Fox v. Frank Lone, et al. 


Summoned the within-named by delivering a true copy 
of subpoena to: Name, Frank Long, Esquire, Address, 
Wash. Loan & Trust, 9th & F, N. W., How, NF, Date, Feb. 
10, 1959. $4.40 Cash. 

BA Man is in Mt. Alto Hosp. Has been there for 3 
months. 

Cuartes H. Warp, JR. 
United States Marshal. 


By Watrer EB. Doten 
Deputy. 
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Civil Subpoena 


UNITED STATES DISTRICT COURT 
FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 3163-56 
Morris Fox, Plaintiff, 
v. 
Frank Lone, et al., Defendant. 


To: Frank Long, Esquire, e/o U. S. Veterans Adminis- 
tration Hospital—Mount Alto, 2650 Wisconsin Ave., N.W., 
Washington, D. C. 


You Are Heresy Commanven to appear in (this court) 
(report to the office of the Assignment Commissioner, U. S. 
Court House, Constitution Avenue & John Marshall Place, 
N. W., Washington, D. C.) to give testimony in the above- 
entitled cause on the 12th day of February, 1959, at 9:45 
o’clock ..m. (and bring with you) the original of two-page 
letter of Morris Fox addressed to Mr. Frank Long, Wash- 
ington Loan & Trust Bldg., 9th & F Sts., N. W., Washing- 
ton, D. C., dated March 3, 1956, concerning conference had 
March 2, 1956 among you and R. W. Horad, Sr. and Panl 
R. Kelley and the said Morris Fox at the latter’s home 
with reference to obtaining commitment for a loan of 
$14,000,000.00, and do not depart without leave. 


Harry M. Hout, Clerk. 


By Anne M. THompson 
(Seal) Deputy Clerk. 


Date February 11, 1959 
D. C. Cotuapay 
D. C. Colladay, Attorney for Plaintiff. 
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RETURN ON SERVICE 


Summoned the above-named witness by delivering a 
copy to h.. and tendering to h.... the fees for one day’s 
attendance and mileage allowed by law, on the day 


Cartton G. BEALL, 
U. S. Marshal. 


person other than a U. S. Marshal or his deputy. 


U. S. Marshal's Return of Service for the District of Columbia 
Case No. CA 3163-56 
Fox v. Lone 


Summoned the within-named by delivering a true copy 
of subpoena to: Name, Frank Long, Address, Mt. Alto 
Hosp. How, NF, Date 2/11/59. 

Caries H. Warp, JR. 
United States Marshal. 
By J. L. Koxs, Jr. 
Deputy. 
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Civil Subpoena 


UNITED STATES DISTRICT COURT 
FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 3163-56 
Feb. 13, 1959 AM 


Morris Fox, Plaintiff, 
v. 
Frank Lone, et al., Defendant. 


To: Frank Long, Esquire, 1509 Highland Drive, Silver 
Spring, Maryland. 


You Are Heresy Commanpvep to appear in (this court) 
(report to the office of the Assignment Commissioner, U. S. 
Court House, Constitution Avenue & John Marshall Place, 
N. W., Washington, D. C.) to give testimony in the above- 
entitled cause on the 16th day of February, 1959, at 9:45 
o’clock ..m. (and bring with you) the original of two-page 
letter of Morris Fox addressed to Mr. Frank Long, Wash- 
ington Loan & Trust Bldg., 9th and F Sts., N. W., Wash- 
ington, D. C., dated March 3, 1956, concerning conference 
had March 2, 1956 among you and R. W. Horad, Sr. and 
Paul R. Kelley and the said Morris Fox at the latter’s 
home with reference to obtaining commitment for a loan 
of $14,000,000.00, and do not depart without leave, 


Harry M. Hutt, Clerk. 
By Doris C. MEEcE 
(Seal) Deputy Clerk. 


Date February 12, 1959 
D. C. Cotuapay 
D. C. Colladay, Attorney for Plaintiff. 
1331 G. St., N. W. 
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RETURN ON SERVICE 


Summoned the above-named witness by delivering @ 
copy to him and tendering to him the fees for one day’s 
attendance and mileage allowed by law, on the 14th day of 
February, 1959, at 11:15 A.M. at 1509 Highland Dr. Silver 
Spring, Md., Tendered fee for $5.00. 


GeraLtp F. BracKEN 
Gerald F. Bracken 
U. S. Marshal. 


By Sraney F, GuaNvILie, 
Stanley F. Glanville 
Deputy. 


Subpoena 
Mileage 7.60 


Subscribed and sworn to before me, a 
ph Dieser 


(Filed Oct. 16, 1959) 
Order Striking Certificate of Readiness 


This cause coming on before the Assignment Court on 
motion of the plaintiff for a continuance of trial, said con- 
tinuance being granted, it is this 16th day of February, 
1959, 


Orveren that the Certificate of Readiness heretofore filed 
herein on October 9, 1958, be and the same is hereby 
stricken. 


By Tue Court: 


F. Dickinson Letts 
Chief Judge 


161 


(Filed Aug. 17, 1959) 


Notation of Dismissal 
(Local Rule 13) 


Cause and Counterclaim of defts. vs. pltf. Dismissed, 
without prejudice, pursuant to Local Rule 13, for failure 
to prosecute, as of Aug. 17, 1959. 


Harry M. Hutt, Clerk 
By Heren K. Benpure 
Deputy Clerk 


(Filed Mar. 2, 1961) 
Motion of Defendants to Reinstate Cause 


Defendants, by and through their attorneys, respectfully 
move the Court for an order re-instating this cause and as 
reasons therefor rely upon the Points and Authorities and 
Affidavit of counsel attached hereto and made a part hereof. 


JosEPH C. Wappy 
Joseph C. Waddy 
615 F Street, N.W. 
Washington 4, D. C. 
Attorney for Defendants 


NOTICE 


: Morris Fox 
c/o Colladay & Colladay 
1331 G Street, N.W. 
Washington 5, D. C. 
Attorneys for Plaintiff 


Please take notice that the authorities in support of the 
foregoing and annexed motion are attached hereto. The 
rules of the above-entitled Court require that if you oppose 
the granting of the motion, you or your attorneys shall 
within five (5) days from the date of service of a copy 
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thereof upon you, or such further time as the said Court 
may grant, or as the parties hereto may agree upon, file in 
reply with the Clerk of said Court, a statement of the points 
and authorities upon which you rely, and serve a copy 
thereof upon counsel for defendants. 


JoserH C. Wappy 
Joseph C. Waddy 


(Filed Mar. 2, 1961) 


Points and Authorities in Support of Motion to 
Reinstate Cause 


1. A Certificate of Readiness was filed in this cause on 
October 9, 1958. 


2. On two occasions thereafter defendants were ready for 
trial but in each instance the trial was postponed at the 
request of the plaintiff. 


3. At the last postponement of the trial counsel for the 
defendants did not understand that the Certificate of Readi- 
ness theretofore filed in the cause was being stricken and 
the cause returned to the general calendar, but understood 
that the case was being returned to the Assignment Com- 
missioner for re-assignment in light of the plaintiff’s rep- 
resentations that he desired the presence of the defendant, 
Frank Long, who was then hospitalized, at the trial as a 
possible witness for the plaintiff. Because of this under- 
standing counsel for defendants did not file a new Certifi- 
cate of Readiness. 


4. This cause was not called at the call of the cases on 
the general civil calendar in May, 1959, as provided by Rule 
11(h) of the Local Civil Rules. 


5. Although Defendants had asserted a compulsory coun- 
terclaim in this cause, counsel for defendants did not re- 
ceive any warning notice nor any final notice that this case 
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was subject to dismissal under Rule 13 of the Local Civil 
Rules although such notices were sent to counsel for plain- 
tiff. 


6. Only recently, upon investigation in the Clerk’s office, 
did counsel learn that the Court entered an order striking 
the Certificate of Readiness on February 16, 1959, and that 
the cause was dismissed under Rule 13 on August 17, 1959. 


7. Unless this cause is re-instated defendants will be de- 
prived of their day in Court and will be unable to obtain 
an adjudication of their rights, inasmuch as the Statute of 
Limitations has run on defendants’ counter-claim, which 
they were compelled to assert herein. Defendants are pre- 
pared to proceed immediately with the trial of their coun- 
ter-claim herein. 


JosEPH C. Wappy 
Joseph C. Waddy 
615 F Street, N.W. 
Washington 4, D. C. 
Attorney for Defendants 


(Filed Mar. 2, 1961) 


Affidavit of Joseph C. Waddy in Support of Defendants’ 
Motion to Reinstate Cause 


District or CoLuMBIA, ss: 


Joseph C. Waddy, being first duly sworn according to law 
on oath deposes and states: 


1. That he is a member of the Bar of this Court and is 
one of the attorneys for the defendants herein. 


2. That a Certificate of Readiness was filed in this cause 
on October 9, 1958. The case was placed on Daily Assign- 
ment beginning November 3, 1958, and counsel for the re- 
spective parties were alerted for trial beginning November 
6, 1958. That although defendants were prepared for trial 
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the trial was postponed at the request of the plaintiff until 
a date after November 17, 1958. 


3. The cause was again set for trial on February 10, 1959, 
and the parties remained on call from day to day thereafter 
until February 16, 1959. The defendants were ready for 
trial but counsel for plaintiff again requested a postpone- 
ment of the trial on the ground that he desired the presence 
of Frank R. Long, one of the defendants, as a witness for 
the plaintiff and that said defendant was then hospitalized. 
The Court, Judge Letts, granted the postponement, but did 
not set a date, and counsel for defendants understood that 
the cause was being returned to the Assignment Commis- 
sioner for re-assignment and that the parties would be 
notified of the new date in the same manner that they had 
been notified after the first postponement in November, 
1958. 


6. That being of the impression that he would be notified 
by the Assignment Commissioner of the new trial date 


counsel for defendants took no further action in the case 
and was unaware that the case was back on the general 
calendar or that any additional action was needed by him 
to bring the case on for trial. 


7. That this case was not called at the eall of cases on 
the general civil calendar in May, 1959. Had it been so 
called defendants’ counsel would have then discovered that 
he was in error as to the action of the Court on February 
16, 1959. 


8. That because he had received no notice from the As- 
signment Commissioner of the new date for trial, defend- 
ants’ counsel recently caused the Docket of this Court to 
be examined and it was then that he learned for the first 
time that the Court had signed an order on February 16, 
1959, striking the Certificate of Readiness, and also learned 
for the first time that a warning notice under Rule 13 had 
been mailed to counsel for the plaintiff on July 16, 1959, 
and that the cause had been dismissed under Rule 13 on 
August 17, 1959. 
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9. No such warning notice, nor any notice of dismissal 
was sent to counsel for defendants, although a counter- 
claim was pending in the case. 


10. As a result of the filing of this suit by plaintiff de- 
fendants were faced with the necessity of filing a compul- 
sory counter-claim. Plaintiff was notified by the Clerk of 
the Court of the imminent dismissal of his claim but no 
such notice was afforded defendants. Inasmuch as the 
Statute of Limitations has now run on defendants’ claim 
asserted in the counter-claim, they will be deprived of their 
day in Court and will be unable to secure an adjudication 
of their rights, unless this cause is reinstated. 


JosErH C, Wappy 
Joseph C. Waddy 


Subscribed and sworn to before me this 1st day of March, 
1961. 
Don Locketr YounG 
(Notarial Seal) Notary Public, D.C. 


(Filed Mar. 14, 1961) 


Memorandum in Opposition to Defendants’ Motion to 
Reinstate This Cause 


1. On March 3, 1961, counsel undersigned for the plain- 
tiff herein, Morris Fox, received by mail service copy of a 
Motion of the defendants herein by their counsel of record 
herein, Joseph C. Waddy, Esquire, to reinstate this action, 
which was twice before dismissed under Civil Rule 13 of 
this Court; and accompanying the said Motion was a 
Memorandum of Points and Authorities in support thereof 
and Affidavit in support thereof by the said Mr. Waddy. 


2. Time for filing this opposition was, by agreement be- 
tween counsel undersigned and the said Mr. Waddy, ex- 
tended to and including March 14, 1961. 


3. Some pertinent entries in the Court Docket in this 
matter are in substance as follows: 
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3/18/57 Dismissed under Local Rule 13. 

5/10/57 Reinstated on Motion of Plaintiff. 

6/10/57 Defendants filed Answer and Counterclaim. 

7/1/57 Plaintiff’s Answer to Counterclaim filed. 

November 1957 Defendants took a deposition of a wit- 
ness they called, Irving H. Glassir. 

April 1958 Defendants started steps to take deposi- 
tion of O. Roy Chalk but later dropped that. 

June 1958 Pretrial had. 

10/9/58 Certificate of Readiness filed. 

2/16/59 Letts, J. struck the Certificate. 

7/16/39 First Notice under Rule 13. 

8/17/59 Dismissal entered by Clerk under Rule 13 for 
want of prosecution. 

3/ 2/61 Pending Motion of Defendants to Reinstate 
filed with supporting papers. 


4. The essence of the grounds urged by the defendants 
for granting reinstatement appears in Paragraphs 3 and 9 


and 10 of the Affidavit of Mr. Waddy and in Paragraphs 3 
and 5 of the defendants’ Memorandum of Points and Au- 
thorities. 


5, As for the assertion in Paragraph 3 of the Affidavit 
that counsel for the defendants ‘‘understood that the cause 
was being returned to the Assignment Commissioner for 
reassignment and that the parties would be notified of the 
new date’’, counsel undersigned has in his file a memoran- 
dum made at the time referred to, February 16, 1959, when 
this matter was before Judge Letts of this Court and he 
acted upon it, which shows that Judge Letts stated to coun- 
sel present, including Mr. Waddy, that he, rather than fur- 
ther continuing the matter, was taking the case off the 
Ready Calendar and that that would result in further time 
of about three months before the case would be called up 
again. And Judge Letts thereupon entered herein an Or- 
der of Court, accordingly. At the same time, naturally, 
Judge Letts struck the Certificate of Readiness, because he 
was taking the case off the Ready Calendar. 
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6. Thereafter, in July of 1959, the Clerk of the Court 
issued to counsel, as shown on the docket, a five-months’ 
notice of impending dismissal under Local Rule 13 of this 
Court; and thereafter as of August 17, 1959, the Clerk of 
the Court entered this action dismissed for want of prose- 
cution under Rule 13. 


7. Mr. Waddy says in his affidavit that no warning notice 
nor notice of dismissal ‘‘was sent to counsel for defend- 
ants’’. He would be more accurate to say that no such 
notices were received, if that is the case. It is well known 
that such notices are regularly sent out from the Clerk’s 
Office as a matter of course. What happened to these no- 
tices in this case directed to him is unexplained. But what 
counsel for the defendants is overlooking, or would avoid, 
is the established standard procedure of this Court that 
Rule 13 operates automatically, irrespective of whether 
notices as to its functioning are issued by the Clerk or re- 
ceived by the parties [Local Civil Rule 13(b)]. Counsel 


undersigned received the notices addressed to him. But, 
whether he had received them or not, the Rule would still 
have operated and the Clerk’s entry of dismissal would 
have stood; and the same is true in the case of counsel for 
the defendants. 


8. Mr. Waddy complains that he had pending herein a 
compulsory counterclaim; that the statute of limitations 
has now run upon it; and that, unless this cause is rein- 
stated, the defendants will be deprived of their day in 
Court and unable to secure an adjudication of their rights. 
On the other hand, he admits in his affidavit that he paid 
no attention to this case from the time of the hearing re- 
ferred to above before Judge Letts until he ‘‘recently 
caused the Docket of this Court to be examined and * * * 
learned for the first time that the Court had signed an 
Order on February 16, 1959’’ striking the Certificate of 
Readiness. It appears, therefore, that the embarrassment 
of defendants’ counsel is the result of his own fault in not 
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being duly attentive to the action of Judge Letts referred 
to above nor to the fact that Rule 13, under the established 
practice of this Court, operates automatically and irre- 
spective of delivery of the notices thereof to counsel. It is 
well established in the practice of this Court that the issu- 
ance and/or receipt by counsel of notices of the operation 
of Rule 13 are not requisite to its effectiveness. Counsel 
are charged with the duty of following the status of their 
cases in this regard. This, Mr. Waddy apparently failed 
to do; for he says in his affidavit that only recently did he 
inquire into this matter, that is to say, approximately three 
years after the action taken by Judge Letts and some one 
and a half years after the dismissal of the action by the 
Clerk under Rule 13 in August of 1959. 


9. Plaintiff should not be further harassed by this years- 
old proceeding. 


Wuererore, it is respectfully submitted and vigorously 
urged that the Motion herein of the defendants to reinstate 


this action should, under the Rules of this Court, and in 
fairness to the plaintiff, be denied. 


Respectfully submitted, 


D. C. ConLapay 
D. C. Colladay 
One of the attorneys of Record 
herein for Plaintiff 


Of Counsel: 


Coxuapay & CoLLADAY 
By D. C. Corapay 
D. C. Colladay 
1331 G Street, N.W. 
Washington 5, D. C. 
Attorneys for Plaintiff, 
Morris Fox. 
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(Filed Mar. 22, 1961) 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


the 22nd day of March, 1961 
Civil Action No. 3163-’56 
Morris Fox 


v. 
Frank Lona, ET AL. 


Praecipe 


The Clerk of said Court will please enter my appearance 
as one of the attorneys for the defendants in the above- 
entitled matter. 


Witiram B. Bryant 
William B. Bryant 
615 F Street, N.W. 
Attorney for Defendants 


(Filed May 4, 1961) 


Defendant-Counterclaimants’ Reply Memorandum in Support 
of Motion to Reinstate Case 


At the hearing before the Court on April 17, 1961 it ap- 
peared that the recollection of counsel for plaintiff was not 
clear as to the reasons for all of the delays which occurred 
in this case up to and including the date February 16, 1959. 


The defendants who are also counterclaimants in this 
action have examined the plaintiff’s memorandum supple- 
menting argument and have re-examined the jacket con- 
taining the entire Court file in this case and observe that 
this lack of clarity apparently still exists. It is noted that 
plaintiff did not claim any prejudice to his cause as a re- 
sult of delay. Such would be difficult to claim in the face 
of the fact that the record is replete with requests and stip- 
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ulations for postponements—all at the plaintiff’s requests. 
These applications have been made as to all proceedings, 
ie. time for depositions, time for filing answers to motions 
and time for the actual trial of this case. 


Three days after suit was filed on July 31, 1956, defend- 
ants filed notice to take the deposition of the plaintiff on 
August 3, 1956 and on August 6, 1956 filed similar notices 
as to witnesses Glasser and Chalk. On August 7, 1956 the 
plaintiff filed a motion to postpone the taking of the deposi- 
tions until sometime after August 31, 1956 which motion 
was granted on August 18, 1956. After plaintiff’s case had 
been dismissed under Rule 13 as of March 18, 1957, they 
filed motions for reinstatement of the case and other relief 
on May 10, 1957. The case was reinstated by Judge Me- 
Guire. On May 13, 1957, notice was served on the plain- 
tiff to take his deposition on May 23, 1957. At 3:30 on 
May 22, 1957 counsel for plaintiff sought a continuance for 
the taking of this deposition, and when it was not agreed 
to, filed a motion on May 22 scarcely an hour before the 
taking of the deposition. The matter was postponed until 
May 27, 1957. 


On June 10, 1957 answer and counterclaim were filed, and 
the case was calendared on July 1, 1957. On April 30, 1958 
defendants filed notice of taking of the deposition of O. Roy 
Chalk on May 2, 1958. Counsel for plaintiff advised coun- 
sel for defendants that the date was not convenient and a 
stipulation was entered into which extended the time to 
May 15, 1958, and in which the plaintiff assumed the re- 
sponsibility to produce Chalk without further notice. On 
May 19, 1958 counsel for plaintiff made the same represen- 
tation to the defendants and another stipulation was en- 
tered into extending the date for taking the deposition to 
some period between June 8 and July 17, 1958 and obligat- 
ing the plaintiff to produce the witness ‘‘without sub- 
poena’’. Despite the stipulations, plaintiff never informed 
defendants of any convenient time to take Chalk’s deposi- 
tion, although by the terms of the stipulation it appears 
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that they had control over him since they assumed the re- 
sponsibility to ‘‘produce said witness’. (These stipula- 
tions appear in the Court’s file) 


On June 19, 1958 pretrial was had at which the pretrial 
judge directed that the case not be called for trial until the 
October Term, and although discovery remained open, it 
was not to interfere or delay the trial in the fall. All efforts 
to depose Chalk were unsuccessful and by October defend- 
ants abandoned their efforts to do so, and filed a Certificate 
of Readiness on October 9, 1958. 


On November 3, 1958 the case was placed on the daily 
assignment, and counsel were alerted for trial for Novem- 
ber 6, 1958. On November 3, 1958 the plaintiff filed a writ- 
ten motion for postponement of the trial date in which he 
requested that the action be postponed until a day after 
November 17, 1958. Reasons for this request are stated 
as follows: 


(1) ‘‘It appears to plaintiff strongly probable that 
he may need as a witness Mr. O. Roy Chalk . . . who 
was a pivotal figure in the matters with which this ac- 
tion deals... ’’, and 

(2) ‘Plaintiff is informed that Mr. Chalk will be... 
out of the city from November 12, 1958 through No- 
vember 17, 1958... ”’ 


If, as Mr. Colladay says in paragraph 4 of his supplemental 
memorandum: ‘‘at no time did plaintiff desire the testi- 
mony of Mr. Chalk because he knew that Mr. Chalk could 
give no testimony material in this case”’, then the motion 
filed on November 3, 1958 was not made in good faith. At 
any rate, it was unopposed by defendants, though they were 
ready to proceed. 


Plaintiff’s memorandum contains two grossly inaccurate 
statements. First, plaintiff never made any effort to take 
the deposition of Frank Long. The subpoenas mentioned 
in the memorandum were of the duces tecum type directing 
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Long to appear and bring with him a certain document to 
the trial which was scheduled in February, 1959. Secondly, 
and most important, is the allegation on pages 4 and 5 to 
the effect that (a) the Court was in error about the first 
continuance of the trial, and (b) this error was the result 
of being misled by the representations of counsel for the 
defendants. Plaintiff’s motion of November 3, 1958 bears 
out the Court’s conclusion and counsel’s representation 
that plaintiff sought a continuance which was unopposed 
by defendants. Furthermore, the record discloses that on 
February 19, 1959, after being on call from day to day since 
February 10, 1959, plaintiff requested the postponement 
which led to the case being stricken from the ready calendar 
and the striking of the Certificate of Readiness. 


Indeed the pattern of delay exhibited by plaintiff is so 
consistent and persistent that it permeated plaintiff’s be- 
havior right up to the date this motion was heard. Our 
motion to reinstate was filed on March 2, 1961, and the 
plaintiff was served by mail on that day. On March 6, 1961, 
Mr. Colladay called and requested an extension of time 
within which to file opposition to our motion, which request 
was assented to, and March 14, 1961 was the agreed date. 
The motion was set down for hearing before the Hon. Judge 
Matthews on March 22, 1961. On the day before, Mr. E. F. 
Colladay contacted our office and represented that his son, 
David Colladay, was ill and that he, Mr. E. F. Colladay, 
would handle the motion. However, Mr. Colladay stated 
that he had planned a rest period out of the city and re- 
quested that we agree to the postponement of the hearing 
to a date not earlier than April 10, 1961. Counsel for the 
defendant-counterclaimants again assented, and on the fol- 
lowing day made known to Judge Matthews Mr. Colladay’s 
position and the Court continued the matter to April 10, 
1961, which was a Monday. On April 13, 1961 Mr. Colladay 
called counsel for defendants from West Palm Beach, Flor- 
ida, and made known his desire to extend his vacation a 
few days and requested that we, on his behalf, seek to have 
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the motion set for a date not earlier than April 14, 1961. 
Counsel for the defendant-counterclaimants made this fact 
known to the Motions Clerk, and the matter was set down 
for April 17, 1961, at which time this Court heard it. 


Finally, this Court’s attention is directed to a combina- 
tion of circumstances which seem to have produced what 
the Court terms ‘‘ ... some misunderstanding ... ”’ (Tr. 
p. 21) ; and also pose a real question as to whether this case 
was subject to dismissal under Rule 13 at the time it was 
applied. The complacence of counsel as a result of mis- 
construing Judge Letts’ action on February 19, 1959, was 
immeasurably re-enforced by (1) failure to receive the 
warning notice under Rule 13, and (2) non-appearance of 
the case on any calendar call after February, 1959. This 
latter reason seems to be a critical one inasmuch as Rule 
11(h) provides for a eall of all civil jury and civil non-jury 
cases on the general calendar during May and October of 
each year. Pending cases are carried either on the general 
calendar, the ready calendar or daily assignment. If Judge 
Letts’ order striking the certificate of readiness removed 
the case from the ready calendar, it must have been placed 
on the general calendar, and thus it was subject to the 
calendar call under the provisions of Rule 11 (h) and it 
appears that under Rule 13, time would begin to run 
‘¢... from date the action is called on the call of the civil 
calendar .. .”’ 


In light of all the cireumstances and the total atmosphere 
of this case, it is respectfully submitted that the ends of 
justice will best be served by granting this motion to rein- 
state the case. 


Respectfully submitted, 


Wiiuiam B, Bryant 
William B. Bryant 
Counsel for Defendants 
615 F Street, N.W. 
Washington 4, D. C. 
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(Filed May 10, 1961) 
Plaintiff's Memorandum Supplementing Argument 


This Memorandum is filed pursuant to permission given 
by His Honor Judge Youngdahl. 


Word was received from Judge Youngdahl since the ar- 
gument, to the effect that it is unnecessary to give attention 
to the question whether a declaratory judgment action 
would be proper under the facts presented herein, as the 
only issue herein is whether the cause should be reinstated. 
Therefore, the question of jurisdiction to entertain this 
action for a declaratory judgment will not be discussed 
here. 


Having reviewed the official transcript of the proceedings 
on April 17, 1961, having made a review of a photostat copy 
of the docket in this case, and also having examined care- 
fully the contents of the jacket, we respectfully submit the 
following: 


We will take up the questions asked by the Court. 


1. The Court addressed Mr. Colladay the following: 
“But it had been dismissed because of your failure to make 
an appearance?’ (Transcript, Page 3) The firm of Colla- 
day & Colladay filed the Complaint and thereby entered 
their appearance for the plaintiff, Morris Fox. 


2. The Court several times raised the point that plaintiff 
should have requested findings of fact and judgment. The 
memorandum made by the Court Clerk shows the follow- 
ing: 


‘‘May 7, 1957—Motion to quash notice to take deposi- 
tion argued and denied—for reinstatement of case 
argued and granted, and for default judgment v. de- 
fendants argued and denied. Reported by Thomas H. 
Doran. Judge McGuire.”’ 


Had judgment been awarded, findings of fact would, of 
course, have been prepared by counsel at the direction of 
the Court and submitted. 


3. On June 10, 1957, the defendants filed their answer to 
the Complaint, including a counterclaim. (See photostat 
copy of docket filed herewith.) 


4. From June 10, 1957 until June 19, 1958, the date of 
pretrial proceedings, there was marked activity by defend- 
ants in taking depositions, including their effort to take the 
deposition of O. Roy Chalk. Mr. Waddy was in error in 
his statement on page 16 of the transcript as follows: 
““Mr. Wappy: They wanted Mr. Chalk; he was out of 
town.’’ Mr. Chalk is a very busy man and was so at that 
time, being President and General Counsel of D. C. Transit 
System, Inc., and President of Trans Caribbean Airways. 
Therefore, an effort was made in response to request by 
counsel for defendants that Mr. Chalk be produced as their 
witness, to determine upon a time when Mr. Chalk would 


be available, and the stipulation of May 19, 1958 was for 
that purpose. At no time did plaintiff desire the testimony 
of Mr. Chalk, because he knew that Mr. Chalk could give 
no testimony material in this case. 


The only witness whose deposition plaintiff desired to 
take at any time in this proceeding was the deposition of 
the defendant Mr. Long. Three successive subpoenas were 
issued by plaintiff’s counsel under dates of February 10, 
11, and 12, 1959 addressed to Mr. Frank Long, the first at 
his office in the Washington Loan & Trust Building, the 
second to him at Mt. Alto Hospital, and the third to his 
residence, 1509 Highland Drive, Silver Spring, Maryland. 
All of these called upon Mr. Long to produce ‘‘the original 
of two-page letter of Morris Fox addressed to Mr. Frank 
Long, Washington Loan & Trust Bldg., 9th and F Sts., 
N.W., Washington, D. C., dated March 3, 1956, concerning 
conference had March 2, 1956 among you and R. W. Horad, 
Sr. and Paul R. Kelley and the said Morris Fox at the 
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latter’s home with reference to obtaining commitment for 
a loan of $14,000,000.00.”” The Marshal was unable to 
serve the first two subpoenas, but did serve the third one. 
Mr. Waddy informed counsel for plaintiff that Mr. Long 
was unable to appear due to illness. It was agreed that the 
case should go to trial on February 16, 1959. The Clerk’s 
notes of that date will show the action taken by Judge 
Letts. 


Counsel for plaintiff were never informed by counsel for 
defense that the defendant Long was ready to appear and 
testify. 


Counsel for defendants never again called on counsel for 
plaintiff to produce Mr. Chalk as a witness. 


Nothing happened in the case between the hearing on 
February 16, 1959 and the first notice under Rule 13 dated 
July 16 of that year and the dismissal for want of prose- 
cution on August 17 of that year. Nothing happened until 
March 2, 1961, when the defendants made their motion to 
reinstate the cause. Photostat copy of the docket in the 
ease, marked Exhibit ‘‘A”’, is attached hereto. There is 
also attached a photostat copy of the Certificate of Readi- 
ness, marked Exhibit ‘‘B’’. The original of that certificate 
could not be found in the jacket. We applied to the Clerk’s 
Office and the Clerk made search for it and could not find it, 
but we certify that Exhibit ‘‘B”’ herewith is a true copy of 
the original Certificate of Readiness as filed on October 9, 
1958 and which Judge Letts struck. 


Counsel state that from their personal knowledge the 
loan of Fourteen Million Dollars was never obtained nor 
any part of it by the defendants, and they refer to the 
depositions of Morris Fox and Irving Glassir to show that 
the defendants have been unable to develop anything in the 
fishing expedition which is represented by those deposi- 
tions. 
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On page 13 of the transcript the following appears: 
‘‘THE Court: I am talking about this dismissal under Rule 
13. When no answer had been filed you could have then 
come into court and produced testimony to secure findings 
of fact and conclusions of law.’’ The Court was in error. 
Answer and counterclaim was filed by defendants June 10, 
1957. The plaintiff answered the counterclaim July 1, 1957. 
Depositions had been taken by the defendants on May 27, 
1957 and June 26, 1957. 


Pretrial proceedings followed on June 19, 1958, and the 
Order striking the Certificate of Readiness occurred on 
February 16, 1959. These things occurred after the rein- 
statement of the cause May 10, 1957. 


On page 21 of the transcript the Court states: ‘‘As I 
understand it, they did agree to a continuance in the early 
stages of this proceeding because of the fact that you 
weren’t ready, and yet they were ready; isn’t that true? 
At least, that is their statement before the Court this morn- 


ing; wasn’t that correct?’? The Court was in error in this 
statement but was misled by the representation of counsel 
for the defense. The record will sustain our position. 


The Court is respectfully urged to read the case of 
Slavitt v. Meader, 278 Fed. 2d, Page 276, and the case of 
Drain Tile Machine v. McCannon, 80 Georgia Appeals 373, 
56 Southeastern 2d, 165, cited on pages 22 and 23 of the 
transcript. 


It is respectfully submitted that the Motion to Reinstate 
the cause should be denied. 


Cotuapay & Cotuapay 
By E. F. Cottapay 
E. F. Colladay 
Counsel for plaintiff 
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Exhibit “A” 


CIVIL DOCKET 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Number 3163-56 
Action for Declaratory Judgment 


Morris Fox 
Vv. 


1. Frank Lone 
2. Romeo W. Horan, Sr. 
3. Paut R. Keey 


Attorneys: 


Coxiapay & CoLLADAY, 
1331 G St., N.W. 
J. FRaNKLIN WILSON 


JosePH C. Wappy 
615 F St., N.W. 


Wituram B. Bryaxt 
615 F St., N.W. 


1956 

July 31 Colladay 
July 31. U.S. Treas. 
1961 


May 29 Colladay & Colladay 
May 29 U.S. Treas. 

Jul 7 Colladay 

Jul7 U.S. Treas 
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CIVIL DOCKET 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PROCEEDINGS 
1956 


July 31—Complaint, appearance Filed. 
July 31—Summons, copies (3) and copies (3) of Complaint 
issued $1 Ser. 8-1-56; #2 Ser. 8-2-56; +3 Ser. 8-7-56. 
Aug. 3—Notice of deft. #2 to take deposition of pltf; ¢/m 
8-2-56. Filed. 
Aug. 6—Notice of deft. to take deposition of O. Roy Chalk; 
¢c/m 8-3-56. Filed. 
Aug. 6—Notice of deft. to take deposition of Irving H. 
Glaser; ¢/m 8-3-56. Filed. 
Aug. 7—Motion of pltf. for leave to take depositions & to set 
a date; notice ¢/m 8-7-56; P&A; M.C. affidavit Filed. 
Aug 13—Order postponing the taking of certain depositions 


until after Aug. 31, 1956. (N) Tamm, J. 
Aug. 28—Motion of defts. for more definite statement; no- 
tice; c/m 8-27-56; P&A. M.C, 5-13-57 Filed. 
Sept. 5—Stipulation extending time to reply to defts. mo- 
tion for more definite statement. Filed. 
Sept. 18—Opposition of pltf. to motion for more definite 
statement; c/m 9-18-56. Filed. 


1957 


Feb. 18—First notice under Rule 13. 
Mar. 22—Cause dismissed, as of 3/18/57 (N) (By Clerk) 
Apr. 22—Motion of pltf. to quash notice to take oral depo- 
sition and for reinstatement of the case and for default 
judgment; ¢/m 48-57; P&A; ¢/m 4-19-57; M.C. 4-22-57 
filed 
Apr. 27—Points & Authorities of deft. in opposition of 
pltf’s motion to quash notice to take oral deposition 
and for reinstatement of the case & for default judg- 
ment for pltf; ¢/m 4-26-57. filed. 
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Apr. 27—Affidavit of Joseph C. Waddy in opposition to 
pltf’s motion. filed. 
May 6—Reply memorandum of pltf. on pltfs. motion to 
quash notice to take oral deposition and for reinstate- 
ment of the case and for default judgment for pltf; 
¢/s 5-6-57. filed. 
May 10—Order quashing notice to take oral deposition ; & 
reinstating cause; & denying pltf’s motion to enter 
judgment vs. defts, with prejudice. (N) McGuire, J. 
May 14—Notice of defts. of taking deposition of pltf; ¢/m 
5-13-57. filed. 
May 23—Motion of pltf. to vacate notice to take deposition 
& to reset date; Notice; ¢/s 5-23-57. filed. 
May 23—Opposition of defts. to motion to pltfs. motion; 
ser. ack. 5-23-57. filed. 
May 24—Order setting date, time & place to take oral depo- 
sition of Morris Fox. (N) McGarraghy, J. 
May 31—Order denying motion of defendants for more 
definite statement. (N) McGarraghy, J. 
June 10—Answer of defts. to complt; counter claim vs pltf; 
¢/m 6-10-57; app. of Jos. C. Waddy for defts. filed. 
June 17—Deposition of pltf. by defts ; $71.25. filed. 
June 24—Notice by defts; for taking deposition of Irving 
H. Glassir; ¢/m. filed. 
July 1—Answer of Morris Fox to counter claim; ¢/m 7-1-57. 
filed. 
July 1—Calendared (N) 
Nov. 29—Deposition of Irving H. Glassir of 6-26-57 ; $30.75 
paid by defts. filed. 
1958 
Apr. 30—Notice by defts for taking deposition of O. Roy 
Chalk; ¢/s 4-30-58. filed. 


May 2—Stipulation of counsel extending to May 15, 1958 as 
date for taking deposition of O. Roy Chalk. filed. 
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May 19—Stipulation of pltf. and defts. extending time for 
taking deposition of O. Roy Chalk to some date be- 
tween June 8 and July 17, 1958 mutually agreed upon. 

filed. 

Jun. 19—Pretrial Proceedings. Letts, J. 

Oct. 9—Certificate of Readiness (N/AC) filed. 

Nov. 3—Motion of pltff. for postponement of trial date 
(fiat) ¢/m 11-3-58; MC 11-3-58 Letts, J. 


1959 


Feb. 16—Order striking Certificate of readiness. 
Letts, J. (N) 


July 16—First notice under Rule 13 
Aug. 17—Dismissed for want of prosecution Clerk. 


1961 


Mar. 2—Motions of defts. to reinstate; notice; ¢/m 3-2; 
P & A; Affidavit; M.C. filed. 
Mar. 14—Opposition of pltff. to deft’s motion to reinstate; 
¢/m 3-14-61. filed. 
Mar. 22—Appearance of William B. Bryant for defts. filed. 
Apr. 17—Motion to reinstate case argued and submitted. 
(Rep. E. A. Kaufman). Youngdahl, J. 
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Exhibit “B” 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


the 9th day of October, 1958. 
Civil Action No. 3163-’56 
Morris Fox 
v. 

Frank Lon, ET AL. 
PRAECIPE 


The Clerk of said Court will please certify the above- 
entitled case to the Ready Calendar. 


(s) Joseru C. Wappy & 
Wri C. GARDNER 


By: (s) Wruu1am C. GarpNER 
615 F St., N.W. 
Attorney for Defendants 


Conuapay & CoLLADAY 
D. C. Contapay 
1331 G St., N-W. 


(s) J. Frankuin WILSON 
1020 You St., N.W. 
Attorneys for Plaintiff 


(Filed May 10, 1961) 
Order 


Defendants having moved to reinstate this action, includ- 
ing its counterclaim, and the Court having carefully studied 
the memoranda of counsel on this motion, as well as the 
other files and records in the case, and having heard oral 
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argument thereon, it is by the Court this 10 day of May, 
1961, 


Orperep That defendants’ motion be and the same is here- 
by granted, and it is 


FurrHer Orperep That in view of the length of time this 
case has been pending, it be advanced for trial to the first 
open date after June 1, 1961. 


LutHErR W. YouNGDAHL 


Judge 


(Filed May 24, 1961) 
Motion to Place Action on Ready Calendar 


Come now the defendants-counterclaimants, by their at- 
torneys, and move the Court for an order placing the above- 
entitled cause on the ready calendar, and for reasons there- 
for shows the Court: 


1. This cause was reinstated and advanced for trial to 
the first open date available after June 1, 1961, by order of 
this Court dated May 10, 1961. Thereafter the Assignment 
Commissioner instructed movant’s counsel to have this 
cause placed on the ready calendar. 


2. Defendants-counterclaimants’ attorneys prepared a 
Certificate of Readiness; mailed it on May 15, 1961, to 
plaintiff’s counsel and requested them to execute same and 
return it for filing in this Court, but no reply has been 
received nor has the Certificate of Readiness been filed in 
this Court. 


Houston, Wappy, Bryant & GARDNER 
By JoserH C. Wappy 
Joseph C. Waddy 
615 F Street, N.W. 
Washington 4, D. C. 
Attorneys for Defendants- 
Counterclaimants 
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(Filed May 24, 1961) 


Points and Authorities in Support of Motion to Place Action 
on Ready Calendar 


1. Rule 11(d) of the local civil Rules provides that ‘‘when 
counsel for a party has, and opposing counsel has not, filed 
a Certificate of Readiness, application may be made to the 
Motions Judge by motion and notice to place the action on 
the ready calendar’’. 


2. Counsel for the defendants-counterclaimants have 
sought to have a Certificate of Readiness filed but counsel 
for plaintiff have not signed same. 


Houston, Wappy, Bryant & GaRDNER 
By Josepa C. Wappy 
Joseph C. Waddy 
615 F Street, N.W. 
Washington 4, D. C. 
Attorneys for Defendants- 
Counterclaimants 
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(Filed May 29, 1961) 


Notice of Appeal 


Notice is hereby given this 29th day of May, 1961, that 
Morris Fox hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of 
this Court entered on the 10th day of May, 1961 in favor 
of Defendants Frank Long, Romeo W. Horad, Sr., and 
Paul R. Kelley against said Morris Fox. 


Cotzapay & CoLLapay 
By E. F. Cotuapay 
D. C. Cottapay 
Attorneys for Morris Foz, 
Plaintiff 
1331 G Street, N. W. 
Washington 5, D. C. 


Please mail copy, May 29, 1961, to 
Houston, Waddy, Bryant & Gardner 
Attorneys for Defendants 

615 F Street, N.W. 

Washington 4, D. C. 


Cotuapay & CoLuapay 
By E. F. Cotuapay 


Cost Bond on Appeal. 73¢c 


Morris Fox, appellant herein, and Hartford Accident & 
Indemnity Co., surety, appearing and submitting to the 
jurisdiction of the Court, hereby undertake for themselves 
and each of them, their and each of their heirs, executors, 
administrators, successors and assigns, to make good all 
taxable costs and charges, not exceeding the sum of Two 
Hundred Fifty dollars, that the appellee may be put to or 
allowed if the appeal is dismissed or the judgment affirmed, 
or such costs as the appellate court may award if the judg- 
ment is modified. 
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The said surety hereon hereby irrevocably appoints the 
clerk of this Court as its agent upon whom any papers 
affecting its liability on this undertaking may be served. 


Signed, sealed, and delivered this 29th day of May, 1961. 


Morris Fox [seav] 

Morris Fox 

Harrrorp Accipent & INDEMNITY 
ComPaNy 

By: W. M. Weis [sEaL] 
Attorney in Fact 


Surety and amount approved May 29, 1961. 


Harry M. Hutt, Clerk 


By: Inexe P. McFEELey 
Deputy Clerk 


(Filed June 1, 1961) 


Plaintiff's Opposition to Motion of Defendants-Counter 
claimants to Place Action on Ready Calendar 


Comes now the plaintiff, by his attorney, and opposes the 
Motion to Place Action on Ready Calendar, filed herein by 
counsel for defendants-counterclaimants on May 24, 1961, 
and for reasons therefor shows the Court: 


1. On May 29, 1961 plaintiff filed herein Notice of Appeal 
to the United States Court of Appeals for the District of 
Columbia, and on the same day filed Appeal Bond as re- 
quired by the rules in such matters and the bond was ap- 
proved by the Clerk. 


2. The Record on Appeal is now being made up by the 
Clerk of this Court and in due course will be filed by the 
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plaintiff in the Office of the Clerk of the United States 
Court of Appeals for the District of Columbia. 


Respectfully submitted, 


Cotiapay & Cotuapay 
By E. F. Cotuapay 
E. F. Colladay 
D. C. Cotzapay (EFC) 
D. C. Colladay 
Attorneys for Plaintiff 
1331 G Street, N. W. 
Washington 5, D. C. 


(Filed June 14, 1961) 
Order 


It appearing to the Court that the motion to Place cause 
on ready calendar should be continued, it is by the Court 
this 14th day of June, 1961, 


Orverep that the motion to place action on ready calen- 
dar, be and it hereby is, continued to Sept. 11, 1961 at 
11:00 A.M. 


LutHer YouncpaHL 
Judge 


IN TEE 
United States Court of Appeals 


For tHe Disreicr or Cotumsir Cmecurr 


No. 16,466 6 4 2 


Mokrzis Fox, Appellant, 


v. 
Frank Lone, er au, Appellees. 


| 
Appeal from the United States District Court for the 
District of Columbia 


D. C. Cotuapay 
Attorney of Record herein for 
Morris Fox, Appellant 
Coruapay & CoLtLapay | 


JAN 22 1962 


. Saath dy. leary” 
Purss or Brnax S. EREDAR. D.C: 


STATEMENT OF QUESTIONS PRESENTED 
' In the opinion of Appellant the questions are: 


1. Whether the District Court should favorably have 
' entertained a Motion for reinstatement of an action more 
' than six months after its dismissal under Rule 13 of the 
District Court, when there had been no activity whatsoever 
in the case during the interim and, particularly, none by 
the party seeking reinstatement. 


2. Whether it is necessary in order to make effective a 
dismissal under Rule 13 of the District Court that the party 
relieved by that dismissal present to the Court and have 
entered findings of fact, conclusions of law, and a judgment. 


INDEX 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CaSE 


Rvuzes Invotvep 


ARGUMENT: 
I. The District Court Exceeded Sound Judicial Dis- 
cretion in Reinstating This Action 


II. The District Court Erred in Ruling That Findings 
of Fact, Conclusions of Law, and Judgment Were 
Necessary on Dismissal Under Rule 13 


ConcLUSION 


Local Civil Rule 13, U. S. Di. Ct. D.C. ........ 2, 4, 5, 6, 7 


IN THE 


United States Court of Appeals 


For roe Disrricr or Cotumsira Circurr 
No. 16,466 
Morris Fox, Appellant, 
v. 
Frank Lone, Romeo W. Horap, Sr., 


Pau R. Kener, Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction of this proceeding by virtue 
of Section 1291, Title 28, U. S. Code. 


In the District Court this Appellant filed an action for 
Declaratory Judgment to obtain judicial determination that 
he was not liable to the Defendants he named in that ac- 
tion. The latter had asserted a claim against Appellant 
for a commission based upon the amount of the purchase 
price of the transit system formerly owned and operated 
by Capital Transit Co. and now owned and operated by 
D. C. Transit System, Inc. Appellant had interested a 
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New York financier in possible purchase of the system, and 
they ultimately effected the purchase thereof by the said 
financier. Appellees contended that they had put Appellant 
in contact with that source of financing and so were the 
procuring cause of the ultimate purchase of the transit 
system. And they contended that, therefore, they were 
entitled to be paid by Appellant an amount equivalent to 
commission on the purchase price of the system. Appel- 
lant contended that he had made contact with the financier 
entirely independently of any action by the Appellees. 
When the Appellees found that Appellant denied liability 
to them, they indicated that, if he would not make a settle- 
ment with them on their claim, they would file action 
against him for damages in an amount equal to what they 
claimed was the commission due them. Appellant there- 
upon filed this action in the District Court seeking a De- 
claratory Judgment of non-liability. Appellees answered 
and at the same time filed a Counterclaim for the amount 
they contended themselves entitled to receive. 


Ultimately the action, including the Counterclaim, was 
dismissed under Rule 13 of the District Court for want of 
prosecution. Several months later the Appellees sought 
reinstatement of the action and obtained a District Court 
Order to that effect, the District Court Judge saying that 
Appellant, after the dismissal under Rule 13, should have 
applied to the Court for entry of findings of fact, conclu- 
sions of law, and a judgment; and that, inasmuch as he had 
not done so, it was proper for the Court to grant the Mo- 
tion of the Appellees to reinstate the case. And he entered 
an Order of reinstatement, which also provided that the 
case should be brought to trial immediately. Appellant, 
thereupon, noted an appeal from that Order and proceeded 
to bring the case to this Court. Since the period of the 
statute of limitations had expired prior to the entry of 
dismissal in the District Court under Rule 13, the effect 
of the Order reinstating the action was to wipe out what, 
in effect, was a final judgment in favor of Appellant. 


3 


STATEMENT OF THE CASE 


This litigation arose out of the competitive and conflict- 
ing efforts of various parties to acquire the public transit 
system of the District of Columbia when it became known 
some years ago that the then controlling stockholder of 
Capital Transit Co., Mr. Louis Wolfson, had decided, with 
some of his colleagues, not to continue operations in the 
District and were ready to sell the company. The Court 
will no doubt recall that various individuals and groups 
of individuals immediately began efforts to acquire the 
transit system. Among them was the Appellant herein, . 
Morris Fox. He, as shown in the original Complaint herec«~ 
(Jt. App. Pp. 2 and 3) negotiated with many persons in 
various cities in efforts to arrange for the necessary financ- 
ing to purchase the transit system. Among those with 
whom he talked were the Appellees herein. But they failed 
to meet his requirements (Jt. App. P. 3) and he ultimately 
made contact with T.C.A. Investing Corporation and 
concluded arrangements with the latter for purchase 
of all assets and assumption of all the liabilities of Capital 
Transit Co. for the sum of $13,540,000.00; and the transac- 
tion was closed July 7, 1956. (Jt. App. P. 4) Shortly 
thereafter Appellees, through their counsel, asserted a 
claim by letter dated July 16, 1956, for payment for services 
they alleged they had rendered in connection with securing 
financing for the proposed acquisition of the assets and 
liabilities of the transit company. They contended (as they 
did in their Counterclaim in the District Court) (Jt. App. 
Pp. 52-54) that they had produced to Appellant a lender 
ready, willing, and able to furnish the necessary financing 
but that Appellant had, instead, gone to another source 
and obtained the financing. And they asserted a claim for 
$420,000.00 as the reasonable value of their services. 
Moreover, they contended and in their Answer below as- 
serted (Jt. App. P. 51) that Appellant’s getting in 
touch with T.C.A. Investing Corporation was not done 
through efforts other than theirs. In other words, they 
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contended that they were responsible for Appellant’s being 
able to make contact with the ultimate source of financing. 
There ensued conferences among the parties which proved 
abortive. 


Then to clear up the controversy, Appellant filed in the 
Court below his Complaint for Declaratory Judgment to 
establish his non-liability to Appellees. 


There ensued numerous Motions and very extensive 
taking of depositions. 


Ultimately, after a long period of inactivity, Rule 13 of 
the District Court (dismissal for want of prosecution) 
came into play, and the District Court Clerk on July 16, 
1959 issued the usual five months’ warning notice of im- 
pending dismissal. And on August 17, 1959, the District 
Court Clerk entered the case ‘‘Dismissed”’ and issued the 
usual Notice of Dismissal under Rule 13. (Jt. App. P. 181) 


Thereafter, as the docket entries show, nothing further 
transpired in the District Court until March 2, 1961, when 
Appellees filed a Motion to reinstate the action, supported 
by an affidavit to the effect that they had received no notice 
of the impending dismissal. Yet the District Court docket 
entries show the first notice under Rule 13 was issued 
July 16, 1959 and the dismissal was entered August 17, 
1959. 


After Appellant had filed opposition to this Motion to 
reinstate, the matter came on for hearing; and, after oral 
argument and submission of memoranda of authorities, the 
Court on May 10, 1961 entered an Order reinstating the 
action, including the Counterclaim. (Jt. App. Pp. 182-183) 


Appellant, through counsel, thereupon filed Notice of 
Appeal on May 29, 1961, with Cost Bond on Appeal. (Jt. 
App. Pp. 185-186) 
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RULES INVOLVED 


Local Civil Rule 13 of the United States District Court 
for the District of Columbia, as in force at the times here 
involved, read, in pertinent parts, as follows: ‘‘(A) Clerk 
to warn dilatory party; Dismissal without prejudice; No- 
tice Of. If a party seeking affirmative relief fails for five 
months from the time action may be taken, to comply with 
any law, rule or order requisite to the prosecution of his 
claim, or to avail of any right arising through the default 
or failure of an adverse party, or to file a Certificate of 
Readiness under Rule 11(d), within six months from the 
date the action is called on the call of the Civil Calendar, 
the Clerk shall warn the dilatory party by mail that his 
claim will stand dismissed if he fails to comply with this 
rule, making a note in the docket of the mailing; and if 
the delinquency continues for six months the Complaint, 
Counter-Claim, Cross-Claim or Third Party Complaint of 
said party, as the case may be, shall stand dismissed with- 


out prejudice, whereupon the Clerk shall make entry of 
the fact and serve notice thereof by mail upon every party 
not in default for failure to appear, of which mailing he 
shall make an entry. (B) Failure to Warn; Effect. A 
failure of the Clerk to give the warning as above provided 
will not affect the running of the six months’ period or 
otherwise relieve a party from operation of this Rule.”’ 


STATEMENT OF POINTS 


The District Court erred in permitting reinstatement of 
this action. 


SUMMARY OF ARGUMENT 


1. The District Court exceeded the exercise of sound 
judicial discretion in permitting the reinstatement of this 
action on the Motion of Appellees after a lapse of more 
than six months after it had been dismissed under that 
Court’s Local Civil Rule 13. 
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2. The District Court was in error in ruling that it was 
necessary for Appellant to have entered findings of fact, 
conclusions of law, and a judgment in his favor, based upon 
the entry of dismissal under Rule 13, in order to make 
that dismissal effective and to forestall a reinstatement of 
the action many months later on Motion of the Appellees. 


ARGUMENT 


On the question herein as to the application and opera- 
tion of Civil Rule 13 of the District Court, counsel has not 
found reported decisions directly in point with the situa- 
tion here presented. Therefore it is necessary to ask this 
Honorable Court to exercise its sound judgment in resolv- 
ing it. Moreover, detailed argument would be repeti- 
tious of the record. To see the entire picture, it is neces- 
sary to scan the record, itself, and particularly the District 
Court docket entries. 


I 


The District Court Exceeded Sound Judicial Discretion in 
Reinstating This Action 


The purpose of Rule 13, it is submitted and it is believed 
to be generally recognized, is two-fold: (1) to clear the 
Court docket of lax litigation, and (2) to relieve defendants 
(in this case the Appellant, who was the Counterclaim- 
Defendant below) of apprehension and uncertainty as to 
their status under the cloud of old and unresolved claims. 


This case presents an excellent example of the type of 
litigation intended to be covered by that Rule. A quick 
perusal of the District Court docket entries (Jt. App. Pp. 
179-181) serves to show that this action was not given at- 
tention by the Appellees for many months and, conse- 
quently, was dismissed under Rule 13 in August of 1959, 
and that, even then, it was given no attention by them until 
March of 1961, when they filed their Motion to reinstate. 
This was followed by the District Court Order of May 10. 
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1961 reinstating the case. (Jt. App. Pp. 182-183) That 
Order, it is respectfully submitted, should never have been 
entered. The parties moving for reinstatement were press- 
ing a counterclaim; and, if they wished to avoid the ap- 
plication of Rule 13, they should have been attentive to the 
passage of time and should have taken action to keep 
their case alive, as they had the right to do. 


0 


The District Court Erred in Ruling That Findings of Fact, 
Conclusions of Law, and Judgment Were Necessary on 
Dismissal Under Rule 13 


Rule 13 of the District Court provides for a warning to 
the parties at the end of five months of inactivity and for 
entry of dismissal at the end of the sixth month of inac- 
tivity. It provides, also, for a warning notice to be issued 
by the Clerk at the end of five months. But it is not re- 
quired that the parties receive that notice. The rule is 
operative just as are many other rules of Court governing 
parties before the Court, whether they take notice of them 
or not and without their being required to be given notice of 
them by the Clerk. The Appellees herein, through their 
counsel, were charged with knowledge of the existence and 
function of Rule 13, and they cannot properly complain of 
not having received notices from the Clerk and usc this cir- 
cumstance as a means to avoiding the effect of the rule, to 
the detriment of the Appellant, who was entitled to an end 
of litigation. 


CONCLUSION 


It is respectfully submitted that, in view of the overall 
picture shown by the record herein, the Motion of the Ap- 
pellees to reinstate the case in the District Court should 
have been denied and that it was not necessary to have the 
District Court make findings of fact and conclusions of law 
and enter a judgment in order to make really effective the 
provisions of Rule 13. 
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In consequence, it is respectfully requested and urged 
that this Honorable Court direct the District Court to 
vacate its Order of May 10, 1961 reinstating this action. 


Respectfully submitted, 


D. C. Conapay 
Attorney of Record herein for 
Morris Fox, Appellant 
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QUESTION PRESENTED 


Appellees are of the opinion that the question presented is: 


In a case where the plaintiff contrives to delay and ultimately 
avoid the trial of a case on its merits; and local court rules operate in 
such fashion as to confuse and mislead the defendants—who are also 
counter-claimants; and entry of order of dismissal (notice of which is 


never. received) amounts to default judgment for plaintiff; and defendant- 


counterclaimants (against whom statute of limitations has run) make 


application for reinstatement of the case immediately upon discovery of 
its dismissal 18 months thereafter; did the District Court, in the exer- 
cise of its broad equitable power to do justice, abuse its discretion when 
it issued the following ORDER: 


ORDER 


Defendants having moved to reinstate this action, in- 
cluding its counterclaim, and the Court having carefully 
studied the memoranda of counsel on this motion, as well 
as the other files and records in the case, and having heard 
oral argument thereon, it is by the Court this 10 day of 
May, 1961, 


ORDERED That defendants’ motion be and the same is 
hereby granted, and it is 


FURTHER ORDERED That in view of the length of time 
this case has been pending, it be advanced for trial to the 
first open date after June 1, 1961. 


/s/ Luther W. Youngdahl 
Judge 
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SUMMARY OF ARGUMENT 
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CONCLUSION 
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COUNTER STATEMENT OF THE CASE 


On July 31, 1956 appellant filed suit for Declaratory Judgment in 
the Court below after certain claims had been made against him for 
monies due on account of commissions and fees. On August 3, 1956, 
appellees (defendants and counterclaimants below) filed notice to take 
plaintiff's deposition, and on August 6, 1956 filed similar notices as to 
witnesses named Giassir and Chalk. On August 7, 1956 piaintif fileda 
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“motion to postpone the taking of the depositions until some time after 
August 31, 1956, and on August 13, 1956 this motion was granted. On 
August 28, 1956 defendants filed a motion for a more definite statement 
of plaintiff's complaint, and subsequently, at plaintiff's request, counsel 
for both parties stipulated that plaintiff should have to and including 


September 18, 1956 for the purpose of replying to this motion. (JA 2-20) 


On March 22, 1957 a notation of dismissal of the case under District 
Court Local Rule 13 was entered indicating dismissal as of March 18, 1957. 
(JA 24) Counsel for defendants was unaware of this, however, having re- 
ceived neither a warning notice from the Clerk of the Court or a notice of 
the dismissal, and on March 12, 1957 served on plaintiff's counsel a notice 
to take the oral deposition of plaintiff on March 28, 1957. After receiving 
notice on March 27, 1957 that a matter pending in the Supreme Court of 
the United States would probably be reached for argument on March 28, 
1957, defense counsel informed counsel for plaintiff of this fact and sought 
to arrange for a new date for the taking of the deposition. At that time 
plaintiff's counsel indicated that he was not in a position to agree upon a 
new date, and suggested that counsel for defendants withdraw his notice of 
taking of the deposition. At the time of this telephone conversation plain- 
tiff's counsel knew that the cause had been dismissed under Local Rule 13, 
but never indicated that he had such knowledge. On April 8, 1957 counsel 
for defendants, still without knowledge of the dismissal of the case, served 
notice to take the oral deposition of plaintiff on April 23, 1957. Subse- 
quently, on April 22, 1957, counsel for defendants was served with plaintiff's 
multi-purpose motion, and for the first time became aware of the fact that 


the case had been dismissed. (JA 31-36) 


The case was reinstated and the taking of plaintiff's deposition was 
postponed to May 27, 1957. On June 10, 1957, defendants filed an answer, 
counterclaim, and demand for jury trial. On July 1, 1957, after plaintiff 
filed his answer to defendants’ counterclaim, the case was calendared. 
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On April 30, 1958 defendants filed notice of taking the deposition of 
one O. Roy Chalk on May 2, 1958. Because of the representations of 
counsel for plaintiff, on May 2, 1958 counsel for the respective parties 
entered into a stipulation extending to May 15, 1958 the time for taking 
Chalk's deposition. Because of the representations of counsel for plain- 
tiff that May 15, 1958 was an inconvenient date, another stipulation pro- 
viding for a further postponement of Chalk's deposition to some date 
between June 8, 1958 and July 17, 1958 was entered into. Both of these 
stipulations provided that the plaintiff would produce the witness at the 
time agreed upon without subpoena. (JA 146, 147) Despite these stipula- 
tions plaintiff never informed defendants of a convenient time to take 
Chalk's deposition. All efforts to depose Chalk were unsuccessful, and 
by October 1958 defendants abandoned the idea, and filed a Certificate of 
Readiness on October 9, 1958. (JA 153) 


On November 3, 1958 the case was placed on the — Assignment 


calendar and counsel were alerted for trial for November 6, 1958. Also 

on November 3, 1958 plaintiff filed a motion for postponement of the trial 
date in which he requested that action be postponed until some date after 

November 17, 1958. Reasons for this request were stated as follows: 


(1) "It appears to plaintiff strongly probable that he 
may need as a witness .. . Mr. O. Roy Chalk... who was 
a pivotal figure in the matters with which this action 
deals .. .,"’ and (2) "Plaintiff is informed that Mr. Chalk 
will be ... out of the city from November 12, 1958 
through November 17, 1958..." (JA 154) | 


The motion was granted and the case was sent back to the assignment 
office for reassignment by the Assignment Commissioner. Early in 
February the Assignment Commissioner alerted counsel for trial on 
February 10, 1959, and the parties remained on call from day to day 
thereafter until February 16, 1959. The defendants were ready for trial, 
but counsel for plaintiff again requested a postponement of the trial on 
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the ground that he desired the presence of Frank R. Long, one of the 
defendants who was hospitalized at that time. The Court granted the 
postponement without setting a date, and counsel for defendants under- 
stood that the case was being returned to the Assignment Commissioner 
for re-assignment, and that the parties would be notified of the new date 
in the same manner that they had been notified after the first postpone- 
ment in November 1958. 


No notice was given counsel for defendants that the case was 
stricken from the Ready Calendar, nor was there any indication that it 
was back on the General Calendar. The case was not called in the call 
of cases on the general civil calendar in May 1959 as provided for by 
Local Rule 11(h). Thus no indication was given that additional action on 
the part of counsel for the defendants was needed. 


On August 17, 1959 the District Court Clerk filed a notation of dis- 
missal of the entire action under Local Rule 13 as of that date. (JA 161) 
However, just as was the case in March of 1957 when the Clerk made a 
similar entry, the defendants, who were also counterclaimants, received 


no notice of such dismissal nor had they received any warning notice. 


After the lapse of a considerable period of time, counsel for de- 
fendants made inquiry of the Clerk as to the status of this case and 
learned for the first time that it had been dismissed under Local Rule 
13. In the meantime the statute of limitations had run on defendants’ 
counterclaim. Immediately a Motion to Reinstate the case was filed on 
March 2, 1961. (JA 161-165) At the request of counsel for plaintiff an 
extension of time within which to file an answer to the motion was 
agreed to, and the hearing was set for March 22, 1961. On the day 
before this latter date counsel for plaintiff asked that the matter be 
continued to a date not earlier than April 10, 1961. Again counsel for 
defendants (counterclaimants) assented. Again, on April 13, counsel 
for plaintiff requested a further continuance which was assented to, and 


on April 17, 1961 the motion was heard. The matter came on for hearing 
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on the basis of appellees’ motion, memorandum of pointe and authorities 
and affidavit in support thereof, and plaintiff's memorandum in opposi- 
tion. Oral argument was extensive. After this hearing counsel for 
plaintiff, after the Court granted his request for permission to do so, 
filed a memorandum supplementing his argument in opposition to the 
motion to reinstate. Although the basis for plaintiff's written motion of 
October 3, 1958 to continue the trial date was his need for Chalk who 
was a "pivotal figure in the matters with which this action deals ...," 
paragraph 4 of plaintiff's memorandum supplementing argument states: 
"At no time did plaintiff desire the testimony of Mr. Chalk because he 
knew that Mr. Chalk could give no testimony material in this case . 
(JA 175) One week later on May 4, 1961 a lengthy reply memorandum 
on behalf of defendants-counterclaimants was filed. On May 10, 1961 
the Court entered the following ORDER: | 


bal 
. 


"ORDER 


"Defendants having moved to reinstate this action, in- 
cluding its counterclaim, and the Court having carefully 
studied the memoranda of counsel on this motion, |as well 
as the other files and records in the case, and having heard 
oral argument thereon, it is by the Court this 10 day of May, 
1961, 


"ORDERED That defendants’ motion be and the same is 
hereby granted, and it is 


"FURTHER ORDERED That in view of the length of 
time this case has been pending, it be advanced for trial 
to the first open date after June 1, 1961..." (J.A. 182-183) 


Appellant opposed appellees' motion to place the case on the Ready 


Calendar, and filed a notice of appeal from the District Court's order 


reinstating the cause. 


The record was filed, and after appellant made two motions for 
extensions of time to file his brief appellees filed a motion to dismiss. 
The ruling on the motion was held in abeyance pending the hearing of 
this appeal on the merits. Several more extensions of time were re- 
quested, and appellant's brief was finally filed on January 22 of the 


current year. 
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RULES INVOLVED 
I 


Local Civil Rule 11 


(a) GENERAL CALENDAR. There shall be a general 
calendar, so kept as to distinguish between "jury" and 
"non-jury™ actions. 


(o) An action shall be calendared by the Clerk as soon 
as itis at issue. He shall give notice thereof to all 
parties. 


(e) READY CALENDAR. There shall be prepared and 
maintained by the Assignment Commissioner a ready 
calendar upon which all civil actions shall be placed 
which are at issue, and in which a certificate of readi- 
ness has been filed. From the ready calendar the 
Assignment Commissioner shall prepare and post daily 
assignments for pre-trial and for trial. Except when 
otherwise directed the Assignment Commissioner will 
not enter upon the ready calendar or assign for pre- 
trial any action to obtain a patent or registration of a 
trademark wherein the Commissioner of Patents is 
the sole defendant. 


(h) CALL OF CIVIL CALENDAR. There will be a call 
of all civil jury and civil non-jury cases on the general 
calendar during May and October in each year, or such 
other time as the Court may direct. If a party fails to 
respond to the call, the Court may act as in case of 
failure to respond for trial. 


sa 


Local Civil Rule 13 


(a) DISMISSAL WITHOUT PREJUDICE; NOTICE OF; 
WARNING. Ifa party seeking affirmative relief fails 
for six months from the time action may be taken to 
comply with any law, rule or order requisite to the 
prosecution of his claim, or to avail of a right arising 
through the default or failure of an adverse party, or 
take other action looking to the prosecution of his claim, 
or to file a certificate of readiness under Rule 11 (d) 
within six months of the date the action is called on the 
call of the civil calendar, the complaint, counter-claim, 
cross-claim, or third party complaint of said party, as 
the case may be, shall stand dismissed without 
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prejudice, whereupon the Clerk shall make entry of that 
fact and serve notice thereof by mail upon every party 
not in default for failure to appear, of which mailing he 


shall make an entry. One month prior to the termination 
of the six month period the Clerk shall warn the dilatory 
party by mail that his claim will stand dismissed if he 
fails to comply with this rule, making an entry in the 
docket of the mailing. 


(ob) FAILURE TO WARN; EFFECT. A failure of the 
Clerk to give the warning as above provided will not 
affect the running of the six months' period or otherwise 
relieve a party from operation of this rule. 


SUMMARY OF ARGUMENT 


The Order of the District Court re-instating the case was the 
result of the exercise of that Court's sound discretion. ‘There is nothing 
in this record reflecting abuse of that discretion, and its ne should 
not be disturbed. 


ARGUMENT 


Because of the issue involved it is apparent why appellees’ state- 
ment of the case is lengthy and detailed. Only in this manner can the 
total atmosphere of this case be created, and this is extremely important 
because it was in this atmosphere that the lower Court sought to do 


justice. ! 


From the day he filed his complaint appellant effectively thwarted 
all attempts by appellees to depose a witness whom even the appellant 
described as". . . a pivotal figure in the matters with which this action 
deals..." (JA in. 


On successive occasions when the case was on the daily assign- 


ment calendar appellant secured postponements of the trial — once on 
the basis of misrepresentation, if his statement in his supplemental 
memorandum (JA 175) relative to Chalk is true. 
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The case was sent back to the Assignment Commissioner for 


automatic reassignment the first time plaintiff had it postponed. On the 


occasion of the second postponement it was stricken from the ready 


calendar. But no notice was given defendants of this action. Thereafter 
the case did not appear on the call of the civil calendar. This latter fact 
compounds the confusion in this case because when the case was taken 
off the ready calendar it must have taken its place on the general calen- 
dar, since it had to be carried on some one of the Assignment Commis- 
sioner's lists. The absence from the call of cases was further indication 


that no action by counsel was contemplated. 


At no time, either in his memoranda or at the oral hearing, did 
appellant allege that any intervening rights had attached, or that he would 
be prejudiced by the granting of the motion to reinstate. 


Appellant still feels that the District Court's Order is not an 
appealable one for the reasons stated in his motion filed in this Court on 
September 7, 1961. United States v. Agne, 161 F.2d 331 (3rd Cir. 1947). 


However, if this Court disagrees, then it is respectfully urged that 
the District Court's order was not a capricious one, but was rather an 
order issued, as its language clearly states, after careful consideration 
of all relevant matters bearing on the issue. The primary concern of 
our Courts is to see that justice is done, and trials upon the merits are 
favored over what amount to default judgments. Applications to vacate 
such judgments are addressed to the sound discretion of trial courts 
and the exercise of such discretion will not be disturbed on appeal ex- 


cept for clear abuse thereof. 
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CONCLUSION 


In the circumstances of this case appellees respectfully submit 
that the record reveals no abuse of discretion and that the action of the 


lower court should be affirmed. 
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WILLIAM B. BRYANT 
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QUESTION PRESENTED 


Where the sergeant-in-charge of the Washington 
National Airport police station detains an automobile driver 


who has been given a parking ticket until $3.00 collateral 


has been posted, is he civilly liable for false arrest where 
he has acted honestly and in good faith pursuant to govern- 
mental authority vested in him? 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


STATUTES INVOLVED 


SUMMARY OF ARGUMENT 


ARGUMENT: 


A Police Officer Who is Authorized to Accept Collateral 
And Who Detains an Automobile Driver Until Collateral 
Is Posted is Not Subject to Suit for False Arrest Where 
It is Undisputed that the Officer Acted ee and in 


Good Faith 


CONCLUSION 


TABLE OF CASES 


Barr v. Matteo, 360 U.S. 564 (1959) es 
Colpoys v. Gates, 73 App. D.C. 193, 118 F. 2d 16 (1941) 


* Cooper v. O'Connor, 69 App. D.C. 100, 99 F. 2d 135, 
cert. denied, 305 U.S. 643 (1938) 


Dodez v. Weygandt, 173 F. 2d 965 (6th Cir. 1949) 


Gibson v. Reynolds, 172 F. 2d 95 (8th Cir.), 
cert. denied, 337 U.S. 925 (1949) 


Gregoire v. Biddle, 177 F. 2d 579, 581 (2d Cir. 
cert. denied, 339 U.S. 949 (1950) 


* Hartline v. Clary, 141 F.Supp. 151 (S.C. 1956) 
Keppleman v. Upston, 84 F.Supp. 478 (D. Cal. 1949) 


Lang v. Wood, 67 App. D.C. 287, 92 F.2d 211, 
cert. denied, 302 U.S. 686 (1937) . 


Papagianakia v. The Samos, 186 F.2d 257 baa) Cir. ) 
cert. denied, 341 U.S. 921 (1951) . 


Phelps v. Dawson, 97 F.2d 339 (8th Cir. 1938). 


Powell v. Rothensies, 86 F.Supp. 701 (D. Penn.) 
affirmed, 183 F.2d 774 (3d Cir. 1950) . 


* Swanson v. Willis, 114 F.Supp. 434 (D. Alaska 1953), 
affirmed, 220 F.2d 440 (9th Cir. 1955) . 


Taylor v. Glotfelty, 201 F.2d 51 (6th Cir. 1952) 
Tinkoff v. Campbell, 86 F.Supp. 331 (N.D. Ill. 1949) 


United States, to Use of Parravicino v. Brunswick, 
63 App. D.C. 65, 69 F.2d 383 (1934) 


Yaselli v. Goff, 12 F.2d 396 ae Cir. 2 affirmed 275 
U.S. 503 (1927) . 


* Cases chiefly relied upon are marked by asterisks. 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,467 


JOHN T. COX, | 
Appellant, 


Vv. 


PHILIP Y. CRAIG, 


A ppellee. 


Appeal from the Municipal Court of Appeals 
For the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this court is based on 811-773, D. C. Code (1961 
ed.). Pursuant thereto, this court allowed an appeal from a decision of 
the Municipal Court of Appeals, Craig v. Cox and Doak, 171 A2d 259 
(1961). The jurisdiction of the Municipal Court of Appeals is based on 
$11-772, D. C. Code (1961 ed.), and the jurisdiction of the Municipal 
Court is based on $11-755 and 756, D. C. Code (1961 ed.). 


2 
STATEMENT OF THE CASE 
(a) Introduction 


Philip Y. Craig sued John T. Cox and other members of the Wash- 
ington National Airport police force in the District Court for the District 


of Columbia for false arrest and imprisonment (J.A. 4- 6). Craig also 
sued Alvin C. Doak of the Airport police for assault and battery (J.A. 1- 
4), and both actions were certified to the Municipal Court for the District 


of Columbia and there tried together (J.A. 10, 12). Appellant Cox in No. 
16,467 and appellant Craig in No. 16,465 appeal from the decision of the 
Municipal Court of Appeals (J.A. 38). Although both appeals have been 
consolidated in this Court for purposes of briefs, joint appendix and oral 
argument, they do not raise identical legal and factual questions. This 
brief is submitted on behalf of appellant Cox in No. 16,467. 


(o) The Trial 


The following facts are undisputed. On May 18, 1958 appellee's car 
was ticketed for being illegally parked at the National Airport (J.A. 30). 
Upon discovery of the parking ticket, appellee approached a police officer 
named Olivier and complained to him about the ticket and the date of trial. 
Olivier told appellee that the date of trial could be changed only at the 
Airport police station, and the two men went to the station (J.A. 31). 


Officer Olivier testified that appellee's car bore New Jersey license 
plates, and that before going to the police station appellee surrendered to 
him a New York driver's license and a New Jersey auto registration 


(J.A. 34). Appellee denied surrendering either document (J.A. 31). 


At the station it is undisputed that appellee asked appellant Cox, the 
sergeant-in-charge, to set a new trial date, that Sergeant Cox asked 
appellee to post $3.00 collateral and appellee refused to post any collateral, 
and that appellee was then detained until collateral was posted (J.A. 31, 35, 
36). The facts concerning the alleged assault by Officer Doak following 
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appellee's arrest are not related here, since they do not involve appel- 
lant Cox, who was not sued for assault. 


The trial court's instruction to the jury are not contained in the 
record. The jury returned a verdict against appellant Cox for false 
arrest in the amount of $1,000 (J.A. 36). The trial court thereafter set 
aside this verdict and entered judgment N.O.V. for appellant Cox on the 
ground that appellee's arrest by appellant Cox was lawful. On appellee's 


appeal to the Municipal Court of Appeals the jury's verdict against appel- 
lant Cox was reinstated (J.A. 38-45). This appeal followed (J.A. 47). 


STATUTES INVOLVED ! 


7D. C. Code 1304 (1961 Edition) provides, in pertinent part: 


§ 7-1304. Authority to make arrests - Carrying of fire- 
arms - Park Police patrol. 


(a) The administrator, and any Civil Aeronautics ‘Adminis 
tration employee appointed to protect life and property on 

the airport, when designated by the Administrator, is hereby 
authorized and empowered (1) to arrest under a warrant with- 
in the limits of the airport any person accused of having com- 
mitted within the boundaries of the airport any offense against 
the laws of the United States, or against any rule or regulation 
prescribed pursuant to this Act; (2) to arrest without warrant 
any person committing any such offense within the limits of 
the airport, in his presence; or (3) to arrest without warrant 
within the limits of the airport any person whom he has 
reasonable grounds to believe has committed a felony within 
the limits of the airport. 


Authority and Organization for the Washington National Airport 
Police Department, Ch. VIII provides, in pertinent part: | 

§1. The Captain or officer in charge is authorized to receive 

collateral for the appearance of defendants before the United 


States Commissioner. Collateral shall only be taken in the 
police office. 
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SUMMARY OF ARGUMENT 


A government officer is not civilly liable for false arrest where he 


acts honestly and in good faith pursuant to governmental authority. See 
Swanson v. Willis, 114 F. Supp. 434 (D. Alaska 1953), affirmed, 220 F2d 
440 (9th Cir. 1955); Hartline v. Clary, 141 F. Supp. 151 (S.C. 1956). 


The federal immunity doctrine, which has been applied uniformly 
to law enforcement officers and other government officials, protects the 
officer from retaliatory law suits even where dishonest, malicious, and 
bad faith conduct is charged. There is no question but that appellant 
acted honestly and in good faith, even assuming appellee's detention was 


improper. A fortiori, the immunity doctrine is applicable to appellant. 


ARGUMENT 


A POLICE OFFICER WHO IS AUTHORIZED TO ACCEPT COL- 
LATERAL AND WHO DETAINS AN AUTOMOBILE DRIVER 
UNTIL COLLATERAL IS POSTED IS NOT SUBJECT TO SUIT 
FOR FALSE ARREST WHERE IT IS UNDISPUTED THAT THE 
OFFICER ACTED HONESTLY AND IN GOOD FAITH. 

Appellant Cox was the sergeant-in-charge of the Washington National 
Airport police station and was authorized by regulation "to receive col- 
lateral for the appearance of defendants before the United States Commis- 
sioner". Authority and Organization for the Washington National Airport 
Police Department, Ch. VII, §1. Sergeant Cox was also authorized to 
arrest without a warrant any person committing an offense within his 
presence. § 7-1304, D.C. Code (1961 ed.) 


Viewing the testimony in a light most favorable to appellee, the 
following facts emerge. Appellee Craig had been given a parking ticket 
and appeared at the airport police station for the purpose of changing the 
date of his appearance before the United States Commissioner. Sergeant 
Cox (appellant) requested appellee to post $3.00 collateral to ensure his 
appearance before the United States Commissioner. Appellee refused 


and appellant detained him until collateral was posted. 
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From these facts it is clear beyond doubt that irregardless of the 
validity of the detention appellant Cox was acting within the scope of his 
governmental authority. The doctrine of civil immunity therefore is 
applicable, even assuming appellant misconstrued his duty, This is made 
clear by the following language in C Ooper v. O'Connor, 69 App. D.C. 100, 
99 F2d 135 (1938): 

"* * * if the act complained of was done within the 

scope of the officer's duties as defined by law, the policy of 

the law is that he shall not be subjected to the harassment 

of civil litigation or be liable for civil damages because of 

a mistake of fact occurring in the exercise of his judgment 

or discretion, or because of an erroneous construction and 

application of law." : 

Without citing a single supporting case, the Municipal Court of 
Appeals, Judge Quinn dissenting, decided that it would not apply the fed- 
eral civil immunity doctrine to police officers of the Washington National 
Airport. Indeed, of the four cases cited in the lower court's majority 
opinion, three decisions conflict Squarely with the court's ruling. The 
fourth case cited, Barr v. Matteo, 360 U.S. 564 (1959), did not involve the 
issue of a federal officer's liability for false arrest or malicious 


prosecution. | 


In two of the other cases cited in the majority opinion of the Munic- 


ipal Court of Appeals the court ruled that a federal officer was not civilly 
liable on account of an invalid arrest made by him under color of govern- 
mental authority. Hartline v. Clary, 141 F. Supp. 151 (S.C. 1956) (where 
plaintiffs sued two special agents of the Treasury Department for false 
arrest and assault); Swanson v. Willis, 114 F. Supp. 434 (D. Alaska 1953), 
affirmed, 220 F2d 440 (9th Cir. 1955) (where plaintiff sued al ene U.S. 
marshal for battery and false arrest). 


In the third case cited by the Municipal Court of Appeals, Cooper v. 
O'Connor, 69 App. D.C. 100, 99 F2d 135, certiorari denied, 305 U.S. 643 (1938), 
this Court ruled that government prosecutors are immune from liability 
for damages resulting from malicious and wanton prosecution. 
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These three cases do not stand alone, but are only examples of a 
long established pattern of decisions affording federal officers protection 
from tort liability for acts performed in the course of official duties. 
Thus, in the cases listed below the named federal officers have been 
granted immunity from tort suits which charged wrongful and malicious 
or dishonest discharge of duty: 


Cooper v. O'Connor, supra; Comptroller of the Currency, Treasury 
Department General Counsel, Deputy Comptroller of the Currency, United 
States Attorney and his assistant, and an FBI agent sued for malicious 


prosecution. 


Lang v. Wood, 67 App. D.C. 287, 92 F2d 211, certiorari denied, 302 
U.S. 686 (1937); members of Parole Board, penitentiary warden, parole 


executive, and director of prisons sued for malicious imprisonment. 


Yaselli v. Goff, 12 F2d 396 (2d Cir.), affirmed, 275 US. 503 (1927); 


prosecuting officer sued for malicious prosecution. 


Gibson v. Reynolds, 172 F2d 95 (8th Cir.), certiorari denied, 337 
U.S. 925 (1949); suit by draftee alleging improper selective service 
classification. See also Dodez v. Weygandt, 173 F2d 965 (6th Cir. 1949). 


United States, to Use of Parravicino v. Brunswick, 63 App. D.C. 65, 


eee ee 


69 F2d 383 (1934); libel action against U. S. Consul. 


Papagianakia v. The Samos, 186 F2d 257 (4th Cir.), certiorari 
denied, 341 U.S. 921 (1951); suit against immigration officials for false 
imprisonment. 


Phelps v. Dawson, 97 F2d 339 (8th Cir. 1938); suit against deputy 


state fire marshal for malicious prosecution. 


Taylor v. Glotfelty, 201 F2d 51 (6th Cir. 1952); slander suit against 
government psychiatrist. 


Tinkoff v. Campbell, 86 F. Supp. 331 (N.D. Ill. 1949); defamation 
suit against Collector and Deputy Collector of Internal Revenue Service; 
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CONCLUSION 


The judgment of the Municipal Court of Appeals should be reversed. 


Respectfully submitted, 


LOUIS M. KAPLAN 


1001 Connecticut Avenue, N. W. 
Washington 6, D. C. 


Attorney for Appellant 


CARR, BONNER, DOLAN, 
O'CONNELL, KAPLAN & SCOTT 


Of Counsel 
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These three cases do not stand alone, but are only examples of a 
long established pattern of decisions affording federal officers protection 
from tort liability for acts performed in the course of official duties. 
Thus, in the cases listed below the named federal officers have been 
granted immunity from tort suits which charged wrongful and malicious 
or dishonest discharge of duty: 


Cooper v. O'Connor, supra, Comptroller of the Currency, Treasury 
Department General Counsel, Deputy Comptroller of the Currency, United 
States Attorney and his assistant, and an FBI agent sued for malicious 


prosecution. 


Lang v. Wood, 67 App. D.C. 287, 92 F2d 211, certiorari denied, 302 
U.S. 686 (1937); members of Parole Board, penitentiary warden, parole 


executive, and director of prisons sued for malicious imprisonment. 


Yaselli v. Goff, 12 F2d 396 (2d Cir.), affirmed, 275 U.S. 503 (1927); 


prosecuting officer sued for malicious prosecution. 


Gibson v. Reynolds, 172 F2d 95 (8th Cir.), certiorari denied, 337 
U.S. 925 (1949); suit by draftee alleging improper selective service 
classification. See also Dodez v. Weygandt, 173 F2d 965 (6th Cir. 1949). 


United States, to Use of Parravicino v. Brunswick, 63 App. D.C. 65, 


ee 
69 F2d 383 (1934); libel action against U. S. Consul. 

Papagianakia v. The Samos, 186 F2d 257 (4th Cir.), certiorari 
denied, 341 U.S. 921 (1951); suit against immigration officials for false 


imprisonment. 


Phelps v. Dawson, 97 F2d 339 (8th Cir. 1938); suit against deputy 


state fire marshal for malicious prosecution. 


Taylor v. Glotfelty, 201 F2d 51 (6th Cir. 1952); slander suit against 


government psychiatrist. 


Tinkoff v. Campbell, 86 F. Supp. 331 (N.D. Ill. 1949); defamation 
suit against Collector and Deputy Collector of Internal Revenue Service; 
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see also Powell v. Rothensies, 86 F. Supp. 701 (D. Penn. } affirmed, 183 
F2d 774 (3d Cir. 1950). 


Keppleman v. Upston, 84 F. Supp. 478 (D. Cal. 1949); suit against 
Air Force officer for false imprisonment. 


Even the one federal appellate case in which a government official 
was denied absolute immunity (Colpoys v. Gates, 73 App. D.C. 193, 118 
F2d 16 (1941) did not depart from this firmly established principle. In 
the Colpoys case this Court held that the defendant, a United States 
Marshal, was acting outside his "general line of duty" and therefore was 
subject to civil suit for conduct allegedly tortious. In the case at bar it 


is undisputed that appellant was acting within the scope of his official 


functions. 


As shown above, the immunity doctrine has been applied uniformly 
to law enforcement officers and other government officials even where 
dishonest, malicious and bad faith conduct was charged. A fortiori, the 
immunity principle is applicable to appellant, who unquestionably acted 
honestly and in good faith. | 

Judge Learned Hand's views in Gregoire v. Biddle, 177 F2d 579, 
581 (2d Cir.), certiorari denied, 339 U.S. 949 (1950) are directly in point: 


* * * There must indeed be means of punishing public offi- 
cers who have been truant to their duties; but that is quite 
another matter from exposing such as have been honestly 
mistaken to suit by anyone who has suffered from their 
errors. As is so often the case, the answer must be found 
in a balance between the evils inherent in either alternative. 
In this instance it has been thought in the end better to leave 
unredressed the wrongs done by dishonest officers than to 
subject those who try to do their duty to the constant dread 
of retaliation. Judged as res nova, we should not hesitate to 
follow the path laid down in the books. 
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CONCLUSION 


The judgment of the Municipal Court of Appeals should be reversed. 


Respectfully submitted, 


LOUIS M. KAPLAN 


1001 Connecticut Avenue, N. W. 
Washington 6, D. C. 


Attorney for Appellant 


CARR, BONNER, DOLAN, 
O'CONNELL, KAPLAN & SCOTT 
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JOINT APPENDIX 


GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA creed States Court of Appeals 
ce Aare eee i For the i 
Columbia Circuit 


Distrioct of 


No. 16,471 


Soph Siva 
SALLY T. HUCKS, CLERK 
Appellant, 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Washington, D. C. ROBERT I, THIEL EX 3-0625 
Printer 


Indictment, Filed April 28, 1960 

Plea of Defendant, Filed May 6, 1960 ‘ 4 5 

Motion for Mental Examination of Witmess, Filed November 21, 1960 
Affidavit of Joseph M, Williamson, dated November 15,.1960 

Clerk's Certificate Showing Empanelling of Jury, Filed Nov. 28, 1960 

Motion for Mental Examination, Filed December 7, 1960 


Affidavit of Defense Counsel in Support of Motion for Mental 
Examination, Dated December6,1960 . . 


Motion for Mental Examination - Competency to Stand Trial and 
Defendants Sanity at the Time of Alleged Criminal Acts Were 
Committed, Filed December 7, 1960 . ste 

Letter to Judge Bumita S$. Matthews Signed William Richard Hucks, Sr. 
and Sally T. Hucks Requesting aah -four Hour Delay, Filed 
December 8, 1960 ae es Blears em ie 


Letter to H. Clifford Allder, Esq., Signed Sally T. Hucks, Notice of 
His Discharge, Filed December 8, 1960 F 7 


Petition of Defendant for Removal of Counsel and for a Determination 
of Sanity, Filed December 8, 1960 é a 3 é é 


Order, Filed December 8, 1960 


Praecipe Withdrawing Appearance of H. Clifford Allder, Esq. as 
Counsel Approved by Judge Matthews, Filed December 8, 1960 


Order Certifying Mental Competency and Setting Bond, oe y 
Judge Holtzoff, Filed December 31, 1960 . 


Motion to Dismiss the Indictment as to the Defendant, agers T. Hucks, 
Filed February 20, 1961 (Double Jeopardy) . . 


Motion to Dismiss the Indictment as to the Defendant, sa T. Hucks, 
(as faulty, etc.), Filed February 24, 1961 


Denial of Defendant's Motion to Dismiss, Filed March 1, 1961. . 
Jury Empanelled and Swom:in Clerk's Certificate, Filed March 6, 1961 
Motion for Judgment of Acquittal, Filed March 22, 1961 sip 
Points and Authorities in Support of Motion . . . . 
Denial of Motion for Judgment of Acquittal, Filed March 23, 1961 


Instruction on Perjury Requested by Defendant Hucks’ as Filed 
Aprill4,1961 2. 2. . ee 


Defendants Requested Prayer Relative to Telephone Numbers, Filed 
April14; 2961. hxc ee A oe ae 


Defendants Requested Instruction Relative to Accomplices, Filed 
Aprill4,1961 . . . . . . 


The Verdict, Filed April14,1961 . .- 
Motion for a New Trial, Filed April 22, 1961 


Defendant Hucks’ Motion for Judgment of Acquittal or Judgment 
Non Obstante Veredicto, Filed April 22, 1961 < 


Denial of Motions for New Trial and for Judgment of Acquittal, 
Filed May 19, 1961 P ‘ 


Judgment and Commitment, Filed May 29, 1961 
Notice of Appeal, Filed May 26, 1961 
Affidavit of William R. Hucks, Filed June 5, 1961 
Government's Exhibits: 
No. 1A -- Senate Resolution 74 
No. 1B -- Senate Resolution 88 
No. 1C -- S. Resolution 221 
No, 1D -- S, Resolution 44 
No. JE -- S. Resolution 249 : 
No. 2 -- Minutes of the Meeting of the Select Committee on 
Improper Activities in the Labor or Management Field 
Called by the Vice President (Richar M. Nixon) Pursuant to 
S, Res. 74, 85th Congress, Filed August 18, 1961 
No, 3 -- Minutes of the Meeting of the Senate Select Committee 
on Improper Activities in the Labor or Management Field, 


February 5, 1957 


Rules of Procedure for the Senate Select Committee on 
Improper Activities in the Labor or Management Field 


No, 5 -- Subpoena No. L 1139, dated August 1, 1957 


No, 6 -- Subpoena No. L 3935, dated May 20, 1958 

No, 7 -- Subpoena No. L 4846, dated August 11, 1958 

No. 8 -- Subpoena No. L 4907, dated September 15, 1958 
No. 9 -- Subpoena No, L 5405, dated October 22, 1958 
No, 10 -- Subpoena No. 2B 5479, dated November 10, 1958 
No. 11 -- Subpoena No. L 5497, dated January 8, 1959 
No, 12 -- Subpoena No. L 6148, dated February 2, 1959 
No. 13 -- Subpoena No. L 6618, dated March 10, 1959 
No. 14 -- Subpoena No. L 6667, dated March 11, 1959 


No, 15 -- Subpoena No. L 6954, dated April 2, 1958 . 


Government's Exhibits: 
No. 16 -- Subpoena No, L 7050, dated April 8, 1959. 


No. 17 -- Letter from United States Senate to Hon. John L. 
McClellan, dated April 10, 1959 P a se -e S 


. 128A -- List of Persons Accepted as Members of the Grand 
Jury, November 1958 . 


. 128B -- Discharging of Grand Jury Sworn in on November 4, 1958 
No. 129 -- Subpoena to Josephine Freed, dated July 16, 1959 : 


No. 130 -- Subpoena Addressed to Mildred J. Price : Mildred P. douie 
Dated September 9, 1959 . 3 


No, 131 -- Subpoena Addressed to Josephine F. Freed or The Woodner, 
Dated January 14, 1960 ie oes ke in . 


No. 132 -- Subpoena Addressed to Mrs. Barbara Stortzum, dated 
February 15, 1960 So dee I ie 
Defendant Hucks’ Exhibits: 
No. 123 Record of Trip to Hawaii via Northwest Airlines - No. 11732 


No, 124 - Identical as Ex. No. 123 x a 


. . . 


No, 125 - Affidavit of Mrs, Mildred Price Hart, Violet Davis and suas 
T. Hucks, Dated April 13, 1959 See ee SS, Me 


. 136 - Honorable Discharge from the United States Navy for Sarah 
Thurmon Mariotti “1 a . © mee See 

. 187 - Honorable Discharge from the Armed Forces of the United 
States of America for Sarah Thurmon Mariotti ey cs 


JOINT APPENDIX 


[Filed in Open Court April 28, 1960] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


The United States of America: Criminal No. 384-'60 
v. : Grand Jury Original 


Sally T. Hucks : Violations 18 U.S.C. 371 

Joseph M. Williamson : 18 U.S.C. 1503 

Moss Herman : 18 U.S.C. 1505 
: 18 U.S.C. 1621 


The Grand Jury charges: 
COUNT ONE 


1. That, from January 30, 1957, up to and including March 31, 1960, 


the Senate Select Committee on Improper Activities in the Labor or 
Management Field (hereinafter referred to as the "Committee") having 
been created by Senate Resolution 74, 85th Congress , vist Session, as 
amended by Senate Resolution 88, 85th Congress, ist Session, as amended 
by Senate Resolution 221, 85th Congress, 2nd Session, as amended by 
Senate Resolution 44, 86th Congress, Ist Session, as amended by Senate 
Resolution 249, 86th Congress, 2nd Session, was duly conducting an inves- 
tigation and study of the extent to which criminal or other improper 
practices or activities are, or have been, engaged in the field of labor- 
management relations or in groups or organizations of employees or 
employers, to the detriment of the interests of the public, employers or 
employees, and to determine whether any changes are required in the 
laws of the United States in order to protect such interests against the 
occurrence of such practices or activities, which investigation and study 
during all the time hereinafter mentioned was pending hefore the Com- 
mittee, as the defendants, SALLY T. HUCKS, JOSEPH M. WILLIAMSON 
and MOSS HERMAN, well knew. | 


2. That, pursuant to the rules of procedure adopted by the Com- 
mittee on February 5, 1957, and in accordance with the aforesaid resolu- 
tions the Committee Chairman or any other member of the Committee 
designated by him in writing was authorized and empowered to issue sub- 
poenaes for the attendance of witnesses and the production of memoranda, 


documents and records. 


3. That, at all times hereinafter mentioned, Rock Creek Plaza, Inc., 
(hereinafter referred to as the 'Woodner"), a corporation doing business 
in the District of Columbia, owned and operated the Woodner, an apart- 
ment hotel, located at 3636 16th Street, N. W., Washington, D.C. 


4. That, at all times hereinafter mentioned, certain officials, 


representatives, agents and employees of the International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and Helpers of America (here- 
inafter referred to as the ''Teamsters") and various organizational units 


thereof maintained rooms and suites at the Woodner. 


5. That, the Committee, pursuant to its powers and procedures 
set forth in paragraphs 1 and 2 herein, duly issued the following sub- 
poenaes upon the Woodner, as the defendants, SALLY T. HUCKS, JOSEPH 
M. WILLIAMSON and MOSS HERMAN, well knew: 

(a) Subpoena No. L-1139, dated August 1, 1957, required 

the Woodner to produce before the Committee: "full details 

of the accounts at the Woodner of the Teamsters Union No. 

743, Chicago, Dlinois, and of Teamsters Union No. 2741, 

Trumbull, Detroit, Michigan, from May through July 1957." 

(b) Subpoena No. L- 3935, dated May 20, 1958, required 

the Woodner to produce before the Committee: "records 

and all related documents from January 1, 1958, to date, 

covering all members of the International Brotherhood of 

Teamsters, Chauffeurs, Warehousemen and Helpers of 

America, including but not limited to the following: 


registration cards, reservation cards, restaurant and 
bar checks, local and long distance toll tickets, cash 
advances and all cash payout slips. for service or mer- 
chandise." | 


(c) Subpoena No. L-4846, dated August 11, 1958, veiled 
the Woodner to produce before the Committee: "all 
records for the period January 1, 1950, to date, including 
but not limited to registration cards, folios, telephone 
toll slips, restaurant and bar charges, records of cash 


disbursements, correspondence and all related documents 
regarding William E. Bufalino.” 

(d) Subpoena No. L-4907, dated September 15, 1958, 
required the Woodner to produce before the Committee: 
"all records for the period January 1, 1955, to the | 
present, for William Scott Stewart and Benjamin ! 
Dranow or Drano. This includes but is not limited 

to registration cards, folios, telephone toll slips, | 
restaurant and bar charges, cash disbursements, 
correspondence and all related documents." 

(e) Subpoena No. L-5405, dated October 22, 1958, — 
required the Woodner to produce before the Committee: 
"the folio and local toll tickets for Benjamin J. Dranow, 
aka Drano, for the period October 1 and 2, 1958, together 
with any data pertaining to his reservation or billing J 

(f) Subpoena No. L-5479, dated November 10, 1958, 
required the Woodner to produce before the Committee: 
"all records for the period January 1, 1957, to date, 
including but not limited to folios, registration cards, 
restaurant and bar charges, telephone toll slips, and 

all records of cash disbursements for John Cunningham, 
M. Herman and William Presser." 
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(g) Subpoena No. L-5497, dated January 8, 1959, 
required the Woodner to produce before the Committee: 
"all records of bills paid by the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America, for the period from January 1, 
1958, to the present time, including but not limited 
to registrations of John Cunningham, Moss Herman, 
William Bufalino, George Fitzgerald, James R. Hoffa, 
Harold Gibbons, Roland McMasters, Richard Kavner, 
Pete Saffa, etc., and also all records of telephone 
charges and calls made as well as restaurant charges 
and other miscellaneous charges.” 
(h) Subpoena No. L-6148, dated February 2, 1959, 
required the Woodner to produce before the Committee: 
"all records for the period January 1, 1959, to date, 
for John Cunningham and Moss Herman. These records 
are to include folios, registration cards, local and 
long-distance telephone slips, and all information 
relative to the billing of the above accounts. 
Forthwith production of the folios and billing 
information will suffice. The remaining material 
may be delivered at a later date." 
(i) Subpoena No. L-6618, dated March 10, 1959, 
required the Woodner to produce before the Committee: 
"all folios pertaining to Harry or Sam Matinsky, 
Edward Raff, and Sam Browarnick, all of whose accounts 
were transferred to Moss Herman, and folios and all 
long distance toll calls of Moss Herman from January 1, 
1958, to date.” 
(j) Subpoena No. L-6667, dated March 11, 1959, 
required the Woodner to produce before the Committee: 
“records for the period from January 1, 1957, to the 
present time, including but not limited to Frank 
Chavez and Jimmie Landriazini; also, all original 


5 
records of local and long distance calls charged 
to the hotel telephone as well as all restaurant, 
valet, drug store and other charges made to all 
guests during this period." 
(k) Subpoena No. L-6954, dated April 2, 1959, 
required the Woodner to produce before the 
Committee: ‘.all complete records relating to 
telephone calls made by any of the following 
listed guests or charged to them or made on 
their behalf during the period from January 1, 1958, 
to the present time, including telephone calls which 
were charged to the International Brotherhood of ) 
Teamsters, Chauffeurs, Warehousemen and Helpers 
of America, or any organizational unit thereof; James 
R. Hoffa, Harold Gibbons, James Cross, Joseph ! 
Konowe, William Bufalino, George Fitzgerald, Bert 
Brennan, Robert Holmes, Roland McMasters, Benjamin 
Dranow, Max Stern, Abe Gordon, James O'Rourke, 


John Cunningham, Moss Herman, Sam Browonick, tes 


Tony Provenzano." | 

6. That, beginning in September 1957, up to and including March 31, 
1960, in the District of Columbia, and within the jurisdiction of this 
court, the defendants, SALLY T. HUCKS, JOSEPH M. WILLIAMSON and 
MOSS HERMAN, did knowingly, wilfully and unlawfully conspire and agree 
together and with each other and with divers other persons to the Grand 
Jury unknown to commit offenses against the United States and to defraud 
the United States, to wit: 

(a) To corruptly influence, obstruct and impede 

and corruptly to endeavor to influence, obstruct 

and impede the due and proper exercise of the power 

of inquiry under which the aforesaid Committee _ 

was duly conducting an investigation and study as more 
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fully described in paragraph 1 of Count One herein, 
and thereby commit an offense against the United 
States in violation of Section 1505, Title 18, 
United States Code; and 
(b) To defraud the United States concerning its 
legislative functions in the following particulars: 
Of and concerning its right to have 
the proper exercise of the power of 
inquiry of the aforesaid Committee 
free from unlawful impairment, influence 
and obstruction. 
1. That, it was further a part of the said conspiracy that the 
defendants and co-conspirators, then and there well knowing that the 
investigation and study described above was being conducted, and in 


anticipation of subpoenaes to be issued upon the Woodner by the said 


Committee in the course of the aforesaid investigation and study, 
would alter, cause alterations, falsify and cause falsifications of 
records of the Woodner. 

8. That, it was further a part of the said conspiracy that the 
defendants and co-conspirators would knowingly cause to be produced for 
the use of the Committee false, misleading, inaccurate and manufactured 
records of the Woodner which were required to be produced in compliance 
with the aforesaid subpoenaes. 

9. That, it was further a part of the said conspiracy that the 
defendants and co-conspirators, then and there well knowing that the 
investigation and study described above was being conducted, would 
secrete, conceal and hide in a place and places unknown to the Grand 
Jury, records of the Woodner which were required to be produced in 
compliance with the aforesaid subpoenaes. 

10. That, it was further a part of the said conspiracy that the 
defendants and co-conspirators, then and there well knowing that the 
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investigation and study described above was being conducted, would des- 
troy, multilate and burn records of the Woodner which were required to 
be produced in compliance with the aforesaid subpoenaes. | 


11. That, it was further a part of the said conspiracy that the 


defendants and co-conspirators, then and there well knowing that the in- 
vestigation and study described above was being conducted, would prevent 
the production before the Committee of all of the ee forth in 
the aforesaid subpoenaes. 

12. That, it was further a part of the said conspiracy that the 
defendants and co-conspirators would give evasive, fictitious, vague, 
false and manufactured testimony with respect to the records of the 
Woodner required to be produced in compliance with the aforesaid 
subpoenaes. | 

13. That, it was further a part of the said conspiracy that the said 
defendants and co-conspirators would misrepresent, conceal and cause 
to be misrepresented, concealed and hidden the purpose of and the acts 
done in furtherance of the conspiracy. 

14. That, in furtherance of the said conspiracy and to effect the 
objects thereof, the said defendants and co-conspirators performed the 
following overt acts in the District of Columbia and within the jurisdiction 
of this court: | 
Overt Acts 

1. During the month of September 1957, the defendant, SALLY T. 
HUCKS, instructed telephone operators employed at the Woodner to falsely 
record telephone calls made by certain officials, representatives, agents 
and employees of the Teamsters Union and various organjzational units 
thereof. 

2. During the month of November 1958, the defendant, SALLY T. 
HUCKS, instructed telephone operators employed at the Woodner to falsely 
record telephone calls emanating from Suite B- 1250, a suite occupied by 
James R. Hoffa, an official of the Teamsters Union. 
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3. On or about November 10, 1958, the defendant, MOSS HERMAN, 
registered at the Woodner. 

4, During the month of November 1958, the defendant , MOSS HER- 
MAN, entered the telephone room of the Woodner. 

5. Onor about April 10, 1959, the defendant, SALLY T. HUCKS, 
testified before the Committee. 

6. On or about April 10, 1959, the defendant, SALLY T. HUCKS, 
caused the destruction of telephone records maintained by the Woodner. 

7. On or about April 11, 1959, the defendant , JOSEPH H. WILLIAM- 
SON, entered the telephone room of the Woodner. 

8. On or about April 13, 1959, the defendant, SALLY T. HUCKS, 
and JOSEPH M. WILLIAMSON, met in Suite 611-B at the Woodner. 

9. Onor about April 14,1959, the defendant, JOSEPH M. WILLIAM- 
SON, appeared before the Committee. 

(All in violation of Section 371, Title 18, United States Code.) 


COUNT TWO 


1. The Grand Jury re-alleges all of the allegations in paragraphs 
1, 2, 3, 4 and 5 of Count One of this indictment. 

2. That, during the month of September 1957, the exact date to the 
Grand Jurors unknown, in the District of Columbia, SALLY T. HUCKS, the 
defendant herein, unlawfully, wilfully and knowingly did corruptly influence, 
obstruct and impede and corruptly endeavor to influence, obstruct and im- 
pede the due and proper exercise of the power of inquiry under which the 
said Committee was conducting the aforesaid investigation and study of 
improper practices and activities in the field of labor-management rela- 
tions as more fully described in paragraph 1 of Count One herein, that is 
to say: 

The said defendant, well knowing that the said Committee was con- 
ducting the aforesaid investigation and study, and in anticipation of sub- 
poenaes to be issued upon the Woodner by the said Committee in the course 
of the aforesaid investigation and study, did alter , cause alterations, falsify 
and cause falsifications of records of the Woodner. 

(All in violation of Section 1505, Title 18, United States Code.) 


COUNT THREE 


1. The Grand Jury re-alleges all the allegations in paragraphs 1, 
2, 3 and 4 of Count One of this indictment. 

2. That, during the month of November 1958, the exact date to the 
Grand Jurors unknown, in the District of Columbia, MOSS HERMAN , the 
defendant herein, unlawfully, wilfully and knowingly did corruptly influence, 
obstruct and impede and corruptly endeavor to influence, obstruct and im- 
pede the due and proper exercise of the power of inquiry under which the 
said Committee was conducting the aforesaid investigation and study of 
improper practices and activities in the field of labor-management rela- 
tions as more fully described in paragraph 1 of Count One herein, that is 
to say: | 

The said defendant, well knowing that the said Committee was con- 
ducting the aforesaid investigation and study, wilfully and knowingly did 
corruptly alter, cause alterations, falsify and cause falsifications of records 
maintained by the said Woodner, knowing the same were under subpoena 
duly issued by the Committee and duly served upon the Woodner as more 
particularly described in paragraph 5, subsection (f) of Count One herein, 
for the purpose of corruptly obstructing and endeavoring to obstruct the 
due and proper power of inquiry of the Committee. 

(All in violation of Section 1505, Title 18, United States Code.) 


COUNT FOUR 


1. The Grand Jury re-alleges all of the steele in paragraphs 
1, 2, 3 and 4 of Count One of this indictment. 

2. That, on or about the 10th day of April 1959, in the District of 
Columbia, SALLY T. HUCKS, the defendant herein, unlawfully , wilfully 
and knowingly did corruptly influence, obstruct and impede and corruptly 
endeavor to influence, obstruct and impede the due and proper exercise of 


the power of inquiry under which the said Committee was conducting the 
aforesaid investigation and study of improper practices and activities in 
the field of labor-management relations as more fully described in para- 
graph 1 of Count One herein, that is to say: | 
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The said defendant, well knowing that the said Committee was con- 
ducting the aforesaid investigation and study, wilfully and knowingly did 
corruptly destroy and cause to be destroyed records maintained by the said 
Woodner and did corruptly alter, cause alterations, falsify and cause falsi- 
fications of records maintained by the said Woodner, knowing the same were 
under subpoenaes duly issued by the Committee and duly served upon the 
Woodner as more particularly described in paragraph 5 of Count One here- 
in, in order to prevent the production of the same before the Committee. 

(All in violation of Section 1505, Title 18, United States Code.) 


COUNT FIVE 


1. That, on or about the 10th day of April 1959, in the District of 
Columbia, and within the jurisdiction of this court, SALLY T. HUCKS, the 
defendant herein, having duly taken an oath before a competent tribunal, in 
which a law of the United States authorized an oath to be administered, to 
wit, the Senate Select Committee on Improper Activities in the field of Labor 
or Management of the United States Senate (hereinafter referred to as the 
"Committee"), a duly created and authorized Committee of the United States 
Senate conducting official business in the District of Columbia and inquiring 
into a matter then and there pending before the said Committee, pursuant 
to Senate Resolution 74, 85th Congress, 1st Session, as amended by Senate 
Resolution 88, 85th Congress, 1st Session, as amended by Senate Resolution 
221, 85th Congress, 2nd Session, as amended by Senate Resolution 44, 86th 


Congress, 1st Session,as amended by Senate Resolution 249, 86th Congress, 
2nd Session, that she would testify truly, did unlawfully , wilfully and know- 
ingly and contrary to said oath, state a material matter which she did not 


believe to be true, that is to say: 

2. That, at the time and place aforesaid, the said Committee, in- 
quiring as aforesaid, was conducting an investigation and study of the extent 
to which criminal or other improper practices or activities are, or have 
been, engaged in in the field of labor-management relations, to the detri- 
ment of interests of the public, employers or employees, and to determine 
whether any changes are required in the laws of the United States in order 
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to protect such interests against the occurrence of such practices or activi- 
ties, which investigation and study during all the time herein mentioned 

was pending before the Committee, as the defendant, SALLY T. HUCKS, 
well knew. | 

3. That it was material to the said investigation and study being 
conducted by the said Committee to determine whether the defendant, SALLY 
T. HUCKS, received any gifts, including a mink stole, from the Teamsters 
Union and any of its officials, representatives, agents and affiliates. 

4. That, at the time and place alleged in paragraph 1 herein, the 
defendant, SALLY T. HUCKS, appeared as a witness before the said Com- 
mittee, and then and there being under oath as aforesaid, testified falsely 
before the said Committee with respect to the aforementioned material 
matter as follows: | 

"Mr. Kennedy: Now let me ask you this: have you ever received any 
money from Mr. Hoffa or from anyone in connection 
with the Teamsters? | 


"Mrs. Hucks: Iam very glad to say that I have never received any 


money from anybody. 

"Mr. Kennedy: You have not? 

"Mrs. Hucks: I have not. 

"Mr. Kennedy: Other than the Woodner Hotel ? 

"Mrs. Hucks: Just my salary. | 

"Mr. Kennedy: Have you received any gifts from Mr. Hoffa or any- 
one connected with the Teamsters ? | 

"Mrs. Hucks: My girls have gotten boxes of candies from the guests 
who stay at the hotel, sir. I never allow my girls to 
accept money or anything. I do not want anyone to 
feel like -- | 

"Mr, Kennedy: Just answer the question. 

"Mrs. Hucks: No, sir. | 


"Mr, Kennedy: You never received any money or anything of value 
directly or indirectly from the Teamsters? 


"Mrs. Hucks: No, sir. 
"Mr, Williamson: Subject to her last qualification on a box of candy 
or something of that sort. 
"Mr, Kennedy: I understand that. 
* * * * 
"Mr. Kennedy: Do you have a mink stole? 
"Mrs. Hucks: No, Ido not.” 


5. That, the aforementioned testimony of the defendant, SALLY T. 
HUCKS, as she then and there well knew and believed, was not true in that 
the defendant, SALLY T. HUCKS, did have a mink stole. 

(All in violation of Section 1621, Title 18, United States Code.) 


COUNT SIX 


1. That, from January 30, 1957, up to and including the date of this 
indictment, the Senate Select Committee on Improper Activities in the Labor 


or Management Field (hereinafter referred to as the "Committee") having 
been created by Senate Resolution 74, 85th Congress, 1st Session, as amended 
by Senate Resolution 88, 85th Congress, 1st Session, as amended by Senate 
Resolution 221, 85th Congress, 2nd Session, as amended by Senate Resolu- 
tion 44, 86th Congress, 1st Session, as amended by Senate Resolution 249, 
86th Congress, 2nd Session, was duly conducting an investigation and study 


of the extent to which criminal or other improper activities are, or have 
been, engaged in in the field of labor-management relations, or in groups 
or in organizations of employers or employees, to the detriment of the in- 
terests of the public, employers or employees, and to determine whether 
any changes are required in the laws of the United States in order to pro- 
tect such interests against the occurrence of such practices or activities, 
which investigation and study during all the time hereinafter mentioned 
was pending before the Committee as the defendant, SALLY T. HUCKS, well 
knew. 

2. That, on or about April 10, 1959, in the District of Columbia, 
SALLY T. HUCKS, the defendant herein, unlawfully, wilfully and knowingly 
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did corruptly influence, obstruct and impede and did corruptly endeavor to 


influence, obstruct and impede the due and proper exercise of the power of 
inquiry under which the said Committee was conducting the aforesaid in- 
vestigation and study of improper practices and activities in the field of 
labor-management relations as more fully described in paragraph I of 
this Count, that is to say: | 

The said defendant, having duly taken an oath on April 10, 1959, to 
testify truly as a witness before the aforesaid Committee which was con- 
ducting the aforesaid investigation and study, did wilfully and knowingly give 
vague, false, evasive, fictitious and misleading testimony to conceal from 
the Committee the fact that the said defendant received gifts from James 
R. Hoffa and from anyone connected with the Teamsters Union and that she 
had a mink stole, thereby corruptly obstructing, influencing and impeding 
and corruptly endeavoring to influence, obstruct and iapecr the power of 
inquiry of the Committee. 

(All in violation of Section 1505, Title 18, United Sates Code.) 


COUNT SEVEN 


1. The Grand Jury re-alleges all of the allees oe in paragraphs 
1, 2, 3 and 4 of Count One of this indictment. 

2. That, on or about the 13th day of April 1959, in the District of 
Columbia, SALLY T. HUCKS and JOSEPH M. WILLIAMSON, the defendants 
herein, unlawfully, wilfully and knowingly did corruptly influence, obstruct 
and impede and corruptly endeavor to influence, obstruct and impede the 
due and proper exercise of the power of inquiry under which the said Com- 
mittee was conducting the aforesaid investigation and study of improper 
practices and activities in the field of labor- management relations as more 
fully described in paragraph 1 of Count One herein, that is to say: 

The said defendants, well knowing that the said Committee was 
conducting the aforesaid investigation and study, wilfully and knowingly did 
corruptly destroy and cause to be destroyed records maintained by the 
Woodner, knowing the same were under subpoenaes more particularly de- 
scribed in paragraph 5, subsections (j) and (k), of Count one herein, which 
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were duly issued by the Committee and duly served upon the Woodner, in 
order to prevent the production of the same before the Committee. 
(All in violation of Section 1505, Title 18, United States Code.) 


COUNT EIGHT 


1. The Grand Jury re-alleges all of the allegations in paragraphs 
1, 2,3 and 4 of Count One of this indictment. 

2. That, on or about the 14th day of April 1959, in the District of 
Columbia, JOSEPH M, WILLIAMSON, the defendant herein, unlawfully , wil- 
fully and knowingly did corruptly influence, obstruct and impede and cor- 
ruptly endeavor to influence, obstruct and impede the due and proper exercise 
of the power of inquiry under which the said Committee was conducting the 
aforesaid investigation and study of improper practices and activities in the 
field of labor-management relations as more fully described in paragraph 1 
of Count One herein, that is to say: 

The said defendant, well knowing that the said Committee was con- 
ducting the aforesaid investigation and study , wilfully and knowingly did 
corruptly prevent the production before the Committee of all of the records 
required to be produced in compliance with the subpoenaes more fully de- 
scribed in paragraph 5, subsections (j) and (k), of Count One herein. 

(All in violation of Section 1505, Title 18, United States Code.) 


COUNT NINE 


1. That, from on or about July 14, 1959, up to and including Decem- 
ber 2, 1959, a Grand Jury duly impaneled on October 30, 1958, and sworn 
in on November 4, 1958, in the United States District Court for the District 
of Columbia, was conducting an investigation to determine whether there 
were violations in the District of Columbia of the Obstruction of Justice 
(Section 1505, Title 18, United States Code) and the Conspiracy (Section 
371, Title 18, United States Code) laws of the United States , as the defendant, 
SALLY T. HUCKS, well knew. 

2, That, as the defendant, SALLY T. HUCKS, well knew, the afore- 
said Grand Jury duly issued and caused to be served a subpoena, dated 
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July 16, 1959 , upon Josephine F. Freed, a telephone operator at the Woodner, 
who was subject to the orders and directions of the defendant, SALLY T. 
HUCKS, then chief telephone operator, to appear as a witness before the 
said Grand Jury on July 22, 1959, and give testimony concerning the matter 
then pending before the Grand Jury as described in paragraph 1 of this Count. 
3. That, on or about July 22, 1959, the defendant , SALLY T. HUCKS, 
did unlawfully , wilfully and knowingly corruptly endeavor to influence Joseph- 
ine F. Freed, a witness before the said Grand Jury , and thereby corruptly 
endeavor to influence, obstruct and impede the due administration of justice 
in the United States District Court for the District of Columbia, in the fol- 
lowing manner, to wit: 
That, on or about July 22, 1959, the defendant, SALLY T. HUCKS, 
told the said witness, Josephine F. Freed, that the witness should deny to 
the Grand Jury that the witness had any social contact with one Violet A. 
Davis, whereas, in truth and in fact, the witness had been socially acquainted 
with the said Violet A. Davis, as the defendant, SALLY T. HUCKS, well knew. 
(All in violation of Section 1503, Title 18, United States Code.) 


COUNT TEN | 

1. The Grand Jury re-alleges all of the aleestons in paragraph 1 
of Count Nine of this indictment. 

2. That, as the defendant, SALLY T. HUCKS, well ee the afore- 
said Grand Jury duly issued and caused to be served, a subpoena dated 
September 9, 1959, upon Mildred Price Hart, a telephone operator at the 
Woodner who was subject to the orders and directions of the defendant , 
SALLY T. HUCKS, chief telephone operator, to appear as a witness before 
the said Grand Jury on September 16, 1959, and give testimony concerning 
the matter then pending before the Grand Jury as described in paragraph 1 
of Count Nine herein. 

3. That, on or about September 15, 1959, the defendant, SALLY T. 
HUCKS, did unlawfully, wilfully and knowingly corruptly endeavor to in- 
fluence Mildred Price Hart, a witness before the said Grand Jury, and there- 
by corruptly endeavor to influence, obstruct and impede the due administra- 
tion of justice in the United States District Court for the District of Columbia, 
in the following manner, to wit: | 
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That, on or about September 15, 1959, the defendant , SALLY T. 
HUCKS, told the said witness, Mildred Price Hart, that she would be ques- 
tioned before the Grand Jury as to whether the defendant received a gift of 
glasses from any representative of the Teamsters Union. The defendant 
further stated that it was silly to think that any Teamsters representative 
would give her glasses whereas, in truth and in fact, the defendant well knew 
that she had previously received a gift of glasses from a Teamsters repre- 
sentative. 

The defendant, SALLY T. HUCKS, further told the said witness, 
Mildred Price Hart, that she would be questioned before the Grand Jury as 
to whether the defendant had a mink stole. The defendant then exhibited to 
the witness a photograph of herself in a full-length synthetic fabric coat 
simulating mink, denying to the witness that she had a mink stole whereas, 
in truth and in fact, the defendant did have a mink stole as the defendant, 
SALLY T. HUCKS, well knew. 

(All in violation of Section 1503, Title 18, United States Code.) 


COUNT ELEVEN 


1, That, from on or about December 31, 1959, up to and including 
the date of this indictment, a Grand Jury duly impaneled on October 30, 1958, 
and sworn in November 4, 1958, in the United States District Court for the 


District of Columbia, was conducting an investigation to determine whether 


there were violations in the District of Columbia of the Obstruction of Justice 
(Sections 1503 and 1505, Title 18, United States Code) , the Conspiracy (Sec- 
tion 371, Title 18, United States Code) and the Perjury (Section 1621, Title 
18, United States Code) laws of the United States. 

2. That, as the defendant, SALLY T. HUCKS, well knew, the afore- 
said Grand Jury duly issued and caused to be served a subpoena dated Janu- 
ary 14,1960, upon Josephine F. Freed, a telephone operator at the Woodner 
who was subject to the orders and directions of the defendant, SALLY T. 
HUCKS, then chief telephone operator, to appear as a witness before the 
said Grand Jury on January 20, 1960, and give testimony concerning the 
matter then pending before the Grand Jury as described in paragraph 1 of 
this Count. 


17 


3. That, on or about January 15, January 18 and January 20, 1960, 
the defendant, SALLY T. HUCKS, did unlawfully, wilfully and knowingly 
corruptly endeavor to influence Josephine F. Freed, a witness before the 
said Grand Jury, and thereby corruptly endeavor to influence, obstruct and 
impede the due administration of justice in the United States District Court 
for the District of Columbia, in the following manner, to wit: 

That, on or about January 15, January 18 and January 20, 1960, the 
defendant, SALLY T. HUCKS, told the said witness, Josephine F. Freed, 
that the said witness would be shown a mink stole in the Grand Jury. The 
defendant further instructed the said witness that she, SALLY T. HUCKS, 
did not have a mink stole whereas, in truth and in fact, the defendant did 
have a mink stole as the defendant, SALLY T. HUCKS, well knew. 

(All in violation of Section 1503, Title 18, United States Code.) 


COUNT TWELVE 


1. The Grand Jury re-alleges all of the allegations in paragraph 1 


of Count Eleven herein. 

2. That, as the defendant, SALLY T. HUCKS, well knew, the afore- 
said Grand Jury issued and caused to be served a subpoena dated February 
15, 1960, upon Barbara Stortzum, a telephone operator at the Woodner who 
was subject to the orders and directions of the defendant, SALLY T. HUCKS, 
chief telephone operator, to appear as a witness before the said Grand Jury 
on February 24, 1960, and give testimony concerning the matter then pend- 
ing before the Grand Jury as described in paragraph 1 of Count Eleven herein. 

3. That, on or about February 17, 1960, and February 18, 1960, 
the defendant , SALLY T. HUCKS, did unlawfully, wilfully and knowingly cor- 
ruptly endeavor to influence Barbara Stortzum, a witness before the said 
Grant Jury, and thereby corruptly endeavor to influence, obstruct and im- 
pede the due administration of justice in the United States District Court 
for the District of Columbia, in the following manner, to wit: 

That, on or about February 17, 1960, and February 18, 1960, the 
defendant, SALLY T. HUCKS, told the said witness, Barbara Stortzum, that 
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she, the defendant, once had a used mink stole but had returned it, whereas, 
in truth and in fact, the defendant had not returned the mink stole as the de- 
fendant, SALLY T. HUCKS, well knew. 

(All in violation of Section 1503, Title 18, United States Code.) 


A true bill 
/s/ (Signed) 


Foreman 
/s/ Oliver Gasch, United States Attorney 
District of Columbia 


/s/ Abraham M. Poretz, Special Attorney 
Department of Justice 


/s/ Plato Cacheris, Special Attorney 
Department of Justice 


[Filed May 6, 1960] 
PLEA OF DEFENDANT 


On this 6th day of May, 1960, the defendants, 1-Sally T. Hucks, 
2-Joseph M. Williamson, 3-Moss Herman, appearing in proper person and 
by his attorney, 1 & 2: Myron G. Ehrlich, 3: without counsel, being arraigned 
in open Court upon the indictment, the substance of the charge being stated 
to him, each pleads not guilty thereto. 

Copy of the indictment is given to the defendant Moss Herman. 

Bond is set at $1000. as to each defendant. 

Each defendant is granted 30 days to file appropriate motions; the 
Government is granted 30 days to answer any such motions. 

The defendants are permitted to remain in custody of Myron G. 
Ehrlich, Esq. pending making of bond. 

: By direction of 

: George L. Hart, Jr., Presiding Judge 
Heved Gites Attorney Criminal Court #4 
By - Abraham M. Poretz and HARRY M. HULL, Clerk 


Plato Cacheris 
Asst. U. S. Attorney By - /s/ H. Dodd, Deputy Clerk 


- Barbara Williamson 
Official Reporter 
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[Filed Nov. 21, 1960] a ! 


MOTION FOR MENTAL EXAMINATION OF WITNESS 


Comes now the defendant Joseph M. Williamson, by his attorney 
Myron G. Ehrlich, and moves the Court to order that John R. Cunningham, 
a principal prosecuting witness against the affiant in this cause, submit to 
a mental examination prior to the trial of this cause. ! 

As grounds for this motion, said defendant refers to the affadavit. 
attached hereto, and prayed to be read as part hereof; and for other reasons 
to be urged at the hearing of this motion. 


/s/ Myron G. Ehrlich 
Attorney for defendant Williamson 
401 Third Street, N. W. 
Washington 1, D.C. 


[Certificate of Service] ; | 
| 


AFFIDAVIT 


JOSEPH M. WILLIAMSON, being first duly Sworn | on oath deposes 
and says: 


1. He is one of the defendants in the instant matter now pending in 
this Honorable Court and presently set for trial on the 28th day of November, 
AD. 1960. 


2. This affidavit is made in support of a motion to oa, the United 
States of America to produce for mental examination by qualified experts 
a certain witness proposed to be offered in this cause, such examination to 
be directed by this Court pursuant to Rule 28 of the Federal Rules of Crim- 
inal Procedure, and other pertinent rules, statutes and laws of the United 
States of America. ! 

3. The affiant is an attorney, duly licensed to and now practicing 
in the State of Dlinois, the United States District Court for the Eastern 
District of Dlinois, and numerous Circuit Courts of Appeal within the fed- 
eral judicial system. | 

4. As an attorney, the affiant formerly represented John R. Cun- 
ningham, but that any privileged relationship otherwise present has been 
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waived by the said Cunningham by virtue of the disclosure of the several 
matters and things hereinafter set forth to divers persons by Cunningham. 

5. During the course of representing the said Cunningham, affiant 
learned that the said Cunningham was suffering from such delusions, per- 
secution complexes and other subjective mental disturbances as to render 
him incapable of recognizing the truth or falsity of the several matters and 
things hereinafter set forth, all of such matters and things demonstrating 
that the said John Cunningham is now suffering certain insane delusions 
that preclude his recognizing the sanctity of an oath to testify truthfully and 
further demonstrating that he is so mentally ill that he should not be per- 
mitted to testify in this Honorable Court, or any other tribunal, concerning 
the International Brotherhood of Teamsters, its officers or employees, or 
any attorney concerned with or involved in the several matters now in litiga- 
tion related to such labor organization. 

6. Shortly after this affiant, together with the law firm of Danzansky 
and Dickey, whose offices are situated at 1406 "G" Street, Northwest, in 
Washington, D. C., became associated as counsel for the said John Cunning~- 
ham in the case now pending in the District Court for the District of Columbia 
and styled Cunningham v. English, No. 2361-57, Cunningham informed the 
affiant and Raymond R. Dickey of such firm that he had been present in the 
Department of Justice and had there seen a certain photographic picture of 
an outstanding member of the bar of the District of Columbia surreptiously 
paying over to counsel for the plaintiffs in the above entitled cause the sum 


of $10 000.00, in cash, for the purpose of inducing counsel for the plaintiffs 


in such case to fail to well and adequately represent such plaintiffs and the 
class they represented in said cause. The said Cunningham at such time 
offered to state that he had seen such picture and knew of his own knowledge 
for what purpose such payment had been made, such statement to be made 
under oath, notwithstanding that such statement was false and perjurious 
in each and every one of its details. 
The statement above described was made to the following persons, 
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according to the best information and belief of the affiant: | 


Joseph M, Williamson 
Raymond R. Dickey 
Jacque Schiffer 

Moss Herman, and others. 


7. During the period of time that affiant was one of the several 
attorneys representing the said Cunningham, affiant, at the insistence of the 
said Cunningham, did prepare and file with the Department of Justice in 
Washington, D. C., an expanded affidavit , executed by Cunningham, in which 
the said Cunningham did make numerous charges of theft A embezzlement, 
extortion, subornation of perjury, fraud by mail, and other felonious acts 
alleged to have been performed by the original counsel for the plaintiffs in 
the above mentioned case yet pending in the District Court for the District 
of Columbia. Such affidavit was delivered to one Rothfall in the Department 
of Justice, but notwithstanding the gravity of the charges made no action has 
been taken based thereon by the Department of Justice. Further, from the 
taking of numerous depositions thereafter, affiant knows of his own know- 
ledge that the charges of criminal misconduct made by the said Cunningham 


against his former attorney were false, perjurious and without any factual 


foundation. 

Such charges against the original counsel for the plaintiffs in the 
cause entitled CUNNINGHAM V. ENGLISH have been asserted by the said 
Cunningham under oath in the District Court for the District of Columbia 
and certain of the courts of the State of New York and have been judicially 
found and determined to be false, perjurious and undeserving of belief by, 
among others, the HON. F. DICKINSON LETTS, judge of the District Court 
for the District of Columbia. : 

8. When the affiant was first employed to participate in representing 
the said Cunningham, he was informed by Cunningham that previous counsel 
for Cunningham had, either through fear or for a monetary consideration, 
deliberately lost or caused to be lost a legal proceeding instituted by the 
said Cunningham at a prior date to compel original counsel for the plaintiffs 
in the above entitled cause to account to the said Cunningham for certain 
sums collected by the plaintiffs and delivered over to such counsel. Such 
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statement was later found to be entirely without foundation, and wholly false 
and malicious. 

9. Cunningham did, on Friday, November 11, 1960, ina restaurant 
in New York City loudly and violently state that he had been advised by cer- 
tain attorneys in the Department of Justice that affiant would, through his 
attorney, endeavor to greatly embarrass the present wife of the said Cun- 
ningham, and, further, had talked with his former wife in an "attempt to 
cause trouble". Cunningham further stated that he was therefore going to 
"yeally get Williamson", and would stop at nothing to do so. 

Such conversation indicates an insanely deluded mind, in that affiant 
neither knows nor believes that the said Cunningham's present spouse could 


or should be caused to suffer any shame or embarrassment, and, further, 


affiant has not talked with the former wife of the said Cunningham since 
July of 1959, when he did talk to her in the presence of the said Cunningham. 
Such conduct is not consistent with a rational mind, able to comprehend the 
sanctity of an oath to tell the truth and thus assure due process. 

10. At or about the time that Cunningham was testifying before the 
Grand Jury that returned the indictment in the instant case, he did state to 
one Edward Jasen, 3636-16th Street, Northwest, Washington, D. C., that 
he had informed the said Grand Jury that affiant had tried to "shake him 
down" for the payment of a substantial sum of money to a certain lady that 
Cunningham was alleged to have caused to become pregnant. Affiant, ac- 
cording to the testimony of Cunningham, as related to the said Jasen, having 
failed in his attempt to "shake him down", then physically performed an act 
of abortion on the said pregnant woman in a hotel or apartment known to 
Cunningham. 

Such statement is utterly false, and is so ludicrous in character as 
to indicate an insane or deluded mind. 

As is demonstrated by a certain wire recording now in the posses- 
sion of the Department of Justice, the said John Cunningham did employ 
Sam Browonick to make a telephone call on behalf of the said Cunningham 
for the purpose of threatening the physical safety and life of the lady the said 
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Cunningham was referring to in such false statement , such lady having pre- 


viously made no demands of any type or character on the said Cunningham 
and being without any significant interest in him. | 

11. At or about the time that the said Giankaghaaat was appearing 
before the Grand Jury, he did state to the above mentioned Edward Jasen 
that affiant had by stealth and deceit extracted substantial sums of money 
from the pocket of the said Cunningham, and, particularly, had picked his 
pocket of the sum of $500.00, such statement being wholly untrue and with- 
out any foundation in fact. | 

12. In the month of June or July, 1959, the said Cunningham did with- 
out prior permission from affiant, take an automobile then in the possession 
and control of affiant from the garage situated at the apartment building with- 
in which affiant lived. Although he was repeatedly requested to return such 
auto, he refused to do so, offering numerous excuses for his failure. In late 
July of 1959, Cunningham did return such auto, after affiant had in the pre- 
sence of numerous persons stated that if he failed to do 20 a complaint for 
auto theft would be made against him. At such time Cunningham stated in 
the presence of numerous witnesses, including Raymond R. Dickey , Jacque 
Schiffer and others, that he was possessed of knowledge that he would dis- 
close if affiant compelled him to return such auto, which would injuriously 
affect affiant. Under the compulsion of a threatened criminal prosecution, 
the said Cunningham did return such auto. 

Thereafter, affiant did state to his attorney, Jacque Schiffer , that he, 
Schiffer, had been wrong in advising the immediate retum of the said auto, 
the said Cunningham stating that immediately thereafter affiant had tried to 
run over him while affiant was in such car and that a had chased him 
down the street in an attempt to take his life. : 

13. That the above mentioned Sam Browonick did, at a date uncertain 
to affiant, call the affiant at his offices in Urbana, Minois, and did then ad- 
vise affiant that he, Browonick, had had recent discussion with said Cunning- 
ham during the course of which the said Cunningham did endeavor to employ 
Browonick for the purpose of extracting large sums of money from affiant 
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by way of black mail or extortion. The fact that such call was made is well 
known to the Department of Justice in that they have in their possession a 
certain tape recording of conferences or conversation had between the said 
Sam Browonick and affiant, such recording having been furnished the De- 
partment of Justice by affiant. On information and belief, affiant states that 
the said Sam Browonick has been summoned to appear before a Grand Jury, 
impanelled, directed and controlled by trial counsel from the Department 
of Justice assigned to the trial of the instant case and did, when brought 
before a Grand Jury, decline to answer any questions other than those relat- 
ing to his identity and his address on the ground that any answers he might 
give would tend to incriminate him. 

In the recorded conversation furnished to the Department of Justice, 
the fact of such attempted blackmail was in detail disclosed together with 
the matters and things set forth in paragraph No. 10 above, the said Browo- 
nick in such conversation acknowledging that he had, at the urging of John 


Cunningham, called and threatened the life of the lady mentioned in such 
paragraph. 
14, During the month of July, 1959, there was set for argument, in 


vacation, before the Honorable Justice Frankfurter of the U. S. Supreme 
Court, a motion for a stay of orders originally entered in the District Court 
for the District of Columbia and affirmed by the Court of Appeals for the 
District of Columbia, relating to or concerned with the case above mentioned 
and entitled CUNNINGHAM v. ENGLISH. Prior to the time that such matter 
came on for hearing on the petition for a stay, affiant , together with Ray- 
mond R. Dickey, did receive from the said Cunningham, written instructions 
directing that a petition for stay be filed on his behalf. 

On the day prior to the scheduled argument on such petition said 
Cunningham did request affiant to demand, on behalf of Cunningham, that he 
be paid funds from persons whose interests were and should have been hostile 
to Cunningham's interest, such demand being made in the presence of the 
above mentioned Jacque Schiffer, and affiant refused to do so. Thereafter 
on the following day, said Cunningham , knowing that the argument on such 


25 
| 
petition for stay was set before the Honorable Justice Frankfurter, did direct 
that his petition be withdrawn. Such petition was withdrawn and at said time 
in the month of July 1959, affiant , together with Raymond R. Dickey did with- 
draw as counsel for said John Cunningham, in all as after notice pro- 
perly given in motion made for that purpose. 

Contrary to the fact as above related in that paragraph, said Cunning- 
ham did state to the Grand Jury concerned with the instant matter that he had 
discharged affiant and affiant's co-counsel in May of 1959, the said Cunning- 
ham having informed the Grand Jury that he so discharged such counsel for 
the reason that affiant had endeavored to procure some person to take his, 
Cunningham's life, had endeavored to extort large sums of money through 
the utilization of Cunningham's position and finally , had destroyed divers 
records and other instruments which were then under subpoena to a com- 
mittee of the U. S. Senate. | 

Such statement by the said Cunningham that he had discharged affiant 
and others in May of 1959, and the cause for such discharge was utterly 
fallacious and is indicative of a diseased mind, well demonstrating that the 
said Cunningham was then and has ever since, suffered under some insane 
delusion motivating the said Cunningham to the commission of evil acts, 
including the giving of perjurious testimony before an regularly constituted 
Grand Jury. 

15. In January of 1960, there came on for hearing : before this Honor- 
able Court, a petition seeking the modification of a decree ipreviously entered 
by this Court directing that the Rock Creek Plaza, Inc., a corporation manag- 
ing and operating the Woodner Hotel cease the operation of the transient 
facilities in such hotel. Such earlier verdict had directed the termination 
of the transient operation but had been stayed to permit the orderly conver- 
sion of the facilities with a minimum of loss to the parties in interest. Af- 
fiant had, since the year 1952, been one of the counsel for the owning corpor- 
ation and was conversant with the matters and things relating to the Woodner, 
although not directly concerned with the litigation relating to the Hotel opera- 
tion. Some time prior to the expiration of the period within which the con- 
version was to occur, the said Cunningham, at a time when affiant had been 
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in the state of California for several months, did approach the owner of the 
operating corporation and informed him that in return for the payment of 
$25,000 he could procur an extension of time on the injunction compelling 
the cessation of hotel operation, indicating at said time that he was well 
acquainted with persons having great influence with the Administrative and 
Judicial processes of the U. S. Government. Thereafter, solely on the basis 
of the merits of such case, this Court did determine that the stay of the in- 
junctive affect of this Court's prior order should be extended for a period 
terminating on the 30th of November, 1960. Affiant well and truely believes 
that said Cunningham was in no manner or way instrumental in procuring 
such stay, but nonetheless, thereafter, the said Cunningham did cause to be 
filed in the District Court for the District of Columbia, a certain suit wherein 
he endeavored to compel the payment by Ian Woodner or Rock Creek Plaza, 
Inc. the sum of $20,000, urging that he had, by virtue of his efforts, obtained 
such stay. 

Thereafter, as is demonstrated by numerous statements now in pos- 
session of the Department of Justice, said Cunningham did, by threat, at- 
tempt to compel affiant to advise said Rock Creek Plaza, Inc. or Ian Woodner 
to pay over to him, Cunningham, the sum of $20 000, alleged by Cunningham 


to be owing by reason of the above transaction, and did, through numerous 


agents, state to affiant that such sum was validly owing and that if such sum 
was paid, he would truthfully inform the Department of Justice that he, said 
Cunningham, had perjuriously stated to them that the affiant was guilty of 
felonious wrong doings and would procure dismissal of indictment pending 
against affiant. 

16. During the month of July 1960, affiant , together with Marshall 
E. Miller, attorney duly licensed to practice before several Courts of the 
District of Columbia and other Courts, were taking depositions of the several 
plaintiffs in the cause above mentioned and entitled CUNNINGHAM v. ENG- 
LISH. On a certain Wednesday, the said John Cunningham did call Marshall 
Miller and in two separate telephone conversations, furnished him detailed 
information relating to the subject matter of the depositions. Such call was 
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entirely voluntary in character and the matters and things discussed were 


in no sense confidential. 

Thereafter on the next succeeding Friday, the said Cunningham did 
send a telegram demanding that Marshall Miller and affiant withdraw as 
counsel in the case then pending and further withdraw all pleadings and find- 
ings on their behalf stating that such pleadings had been framed upon the 
basis of confidential information furnished by him and were thus in violation 
of confidence notwithstanding that less than 48 hours prior thereto he had, 
in a lengthy telephone call volunteered again information cooperative of the 
matters and things set forth in such pleadings, and further notwithstanding 
that such pleadings were in no sense violation of any a a relation- 
ship previously existing. | 

Approximately ten days thereafter, said John Cunningham did deliver 
to the offices of Danzansky and Dickey, copy of an ostensible complaint for 
disbarment filed against affiant and Marshall Miller with the Bar Associa- 
tion for the District of Columbia alleging a breach of judiciary responsibilities 
of the said Cunningham. Such complaint for disbarment, although reciting 
on its face that it had been delivered to, among others, the New York Times 
Newspaper, the Department of Justice and the Bar Association for the Dis- 
trict of Columbia, was, according to the information and belief of affiant, 
delivered to none of such agencies other than the Department of Justice 
where it was turned over to trial counsel for the Department of Justice in 
the instant case who failed to make any investigation in matters and things 
set forth in such instrument or of the fact of its delivery to the persons in- 
dicated above. 2 

Such instrument was prepared and delivered to the Department of 
Justice notwithstanding that the matters and things set forth in such instru- 
ment were completely false without any foundation and fact. 

In addition to the matters and things above set forth, affiant states 
that Cunningham has accepted for present counsel Jacque Schiffer who, ac- 
cepting the sum of $50,000 as a retainer fee has failed to perform any duties 
or responsibilities on behalf of the said Cunningham; said Cunningham has 
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extracted from the co-defendant Moss Herman in the instant case some 
$1,000, asserting that by the payment of said $1,000 he, Cunningham, could 
procure the Department of Justice to dismiss the indictment then pending 
against Herman. Such payment was, according to statements contained on a 
wire recording now in the possession of the Department of Justice, made to 
be indicated on such recording that said sum was to be paid over to certain 
agents or employees of the Department of Justice. This is beyond belief 
and utterly untrue in its entirety. Additionally , said Cunningham has re- 
peatedly said to divers persons including Raymond R. Dickey, Jacque Schiffer , 
Edward Jasen and numerous others, that he has in his possession a photo 
made of affiant destroying, by burning, numerous records which were then 
under subpoena to a committee of the Congress of the United States of 
America, such fact being impossible of truth for the reason that affiant did 
not, under any circumstances, or at any time, destroy any such records, 
but such statement was under the insane delusion then suffered by said Cun- 
ningham, stated and reiterated to a Grand Jury in such manner as to con- 
stitute a grossly perjurious utterance by said Cunningham. 

In addition to the divers matters and things above set forth, said 
Cunningham has in public places and private conferences made statements 
and allegations indicating an absence of moral responsibility, and the pre- 
sence of corruptness in the affiant is so fantastic and inconsistent with the 
entire record of the affiant as to indicate a degree of irresponsibility and 
disregard for truth and veracity, indicating an insane mind from presence 
of such delusions and psycotic illness as to make said Cunningham a dis- 
qualified witness in any proceedings. 


/s/ Joseph M. Williamson 


[JURAT the 16th day of November, 1960] 


[Filed Nov. 28, 1960] 
[ EMPANELLING OF THE JURY] 

On this 28th day of November, 1960, came the attorney of the United 
States; the defendants in proper person and by their attorneys H. Clifford 
Allder, Esq. (for #1), Myron G. Ehrlich, Esq. (for #2) and Kenneth D. Wood, 
Esq. (for #3) whereupon the motion of deft #2 for mental examination of wit- 
ness, coming on to be heard, after argument by counsel, is by the Court de- 
nied, without prejudice to the defendant involved to have a eam as 
an observer. 

Whereupon the jurors of the regular Petit Jury panel, being called, 
are sworn upon their voir dire; thereupon the nee | of a jury is begun 
and respited until tomorrow at 10:00 A.M. 

By direction of 


Burnita Shelton Matthews 

Presiging Judge 
Present: Criminal Court #2 | 
United States Attorney | 


- Abraham Poretz and 
James J. Sullivan 
Asst. U. S. Attorney 


George G. Davis, Jr. 
Official Reporter 


HARRY M. HULL, Clerk 


By - /s/ Harry W. Lerch 
Deputy Clerk: 
| 


[Filed Nov. 29, 1960] 


EMPANELLING OF THE JURY (RESUMED) © 


On this 29th day of November, 1960, came again the parties afore- 
said, in manner as aforesaid, and the empanelling of the jury is resumed 
from yesterday; thereupon comes a jury of good and lawful eters of the 
District of Columbia, to wit: 

Mrs, Luna Y. Harper Miss Frances J . Brown 
Mrs. Vivian E. Fleet Ernest L. Reed 

Mrs. Hester B. Waters Mrs, Louise R. Vedder 
Charles E. Jones Mrs. Helen C. Murphy 
Jerome C. Hooks David Neverdon 
Nathaniel B. McPherson - Edward E. Huntsman 
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who are sworn to well and truly try the issue joined herein; whereupon, it 
appearing to the Court that the trial is likely to be a protracted one, the 
Court directs the calling of two additional persons to serve as alternate 
jurors; whereupon, additional jurors of the regular Petit Jury panel, being 
called, are sworn upon their voir dire; and thereupon Costella S. Tyler and 
Peter N. Chaconis, being called as alternate jurors, are sworn to well and 
truly try the issue joined herein. 

After hearing of the testimony, the trial is respited until tomorrow 
morning at 10:00 A.M. 

By direction of 


Burnita Shelton Matthews 
Presiding Judge 

Dreseut: Criminal Court #2 
United States Attorney HARRY M. HULL, Clerk 


By - Abraham Poretz By - /s/ Harry W. Lerch 
Asst. U. S. Attorney Deputy Clerk 


George Davis, Jr. 
Official Reporter 


[Filed Dec. 7, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA, ) 
Vs. CRIMINAL NO. 384-60 
SALLY T. HUCKS, Defendant ) 


MOTION FOR MENTAL EXAMINATION 


Comes now H. Clifford Allder, attorney for the defendant Sally T. 
Hucks, and moves the Court to order an examination into the present sanity 
and the mental competency of the defendant to understand the proceedings 
against her and to properly assist in her own defense, for the following 


reasons: 
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1, This counsel has observed and talked to this defendant, and has 
reasonable cause to believe that this defendant may be presently of unsound 
mind and is mentally incompetent so as to be unable to understand the pro- 


ceedings against her or properly to assist in her own defense. 

2. This counsel believes that it is in the manifest interest of justice, 
and in accordance with Title 24, Section 301 of the D. C. Code, that there be 
a mental examination of the defendant to determine her an sanity and 


mental competency to stand trial. 

3. That on Monday, November 27, 1960, trial of the defendant Sally 
T. Hucks started before this Honorable Court, and that during said trial con- 
sisting of five Court days so far this movant in representing the defendant 
Sally T. Hucks and having to confer with her concerning the matters testified 
to concerning her actions as chief telephone operator of the Woodner Hotel 
has found it impossible to understand the defendant. She is apparently in- 
sane or otherwise so mentally incompetent as to be able to understand the 
proceedings against her or properly assist in her own defense. That movant 
upon coming to this conclusion attempted to contact the husband of this de- 
fendant, and finally succeeded and discussed the matter with him on Tuesday, 
December 6, 1960, and learned from the said husband that there were many 
actions of the said defendant which led the said husband to believe that the 
defendant should have a mental examination because she was suffering from 
delusions and amnesia. This movant states further that he hesitated con- 
cerning the filing of this motion for a mental examination but did call the 
situation to this Court's attention. During a discussion at the bench I learned 
for the first time from the prosecution that the defendant Sally T. Hucks had 
been discharged from the United States Navy in August of 1948 as a result 
of mental examinations which showed that she was suffering from delusions 
of grandeur, from making false claims that she had degrees from two col- 
leges when she in fact had not been enrolled at either college, and that she 
believed herself to be a commissioned officer in the United States Navy 
when in fact she was not. ! 
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WHEREFORE, premises considered, the said H. Clifford Allder re- 
spectfully prays that this Honorable Court order a mental examination of 
the defendant Sally T. Hucks as provided by Title 24, Section 301, District 
of Columbia Code. 
/s/ H. Clifford Allder 
Attorney for Defendant, Sally T. Hucks 


[Certificate of Service] 


[Filed Dec. 7, 1960] 


AFFIDAVIT IN SUPPORT OF MOTION 
FOR MENTAL EXAMINATION 


H. Clifford Allder, counsel for defendant, being duly sworn, deposes 
and says that he makes this affidavit in support of the Motion for Mental 
Examination filed herewith in the above-entitled cause; that he bases such 
affidavit on the following: 

That he, after having attended the first five days of trial of the above 
case representing defendant Sally T. Hucks having found it impossible to 
intelligently confer with her concerning the evidence adduced to the trial 
and the preparation of her defense because of her apparent mental disorder 
and having further learned that she had a history of mental trouble in the 
United States Navy which caused her discharge in August, 1948 submits to 
the Court that he truthfully believes that the defendant Sally T. Hucks should 
be afforded a mental examination. 


/s/ . Clifford Allder 


[JURAT the 6th day of December, 1960] 


[Filed Dec. 7, 1960] 
MOTION FOR MENT AL EXAMINATION 


Comes now H. Clifford Allder, attorney for Sally T. Hucks, and again 
moves the Court to order an examination of the said Sally T. Hucks as to: 

1. Whether the defendant is presently so mentally incompetent as 
to be unable to understand the proceedings against her or to properly assist 
in the preparation of her defense herein; and 

2. Whether the defendant, at the time of the alleged criminal of- 
fenses, committed from on or about January 30, 1957 to March 31, 1960 
was suffering from a mental disease, or defect, and if so, whether such 
criminal acts were the product of or result of such disease, defects, or 
condition. | 


/s/ H. Clifford Alder, 
Attorney for Defendant, Sally T. Hucks 


[Certificate of Service] 


[Filed Dec. 8, 1960] 


December 7, 1960 


Hon. Burnita S. Matthews , Judge | 
United States District Court 
For The District of Columbia 

Constitution Avenue and John Marshall Place, NW 
Washington, D.C. 


Re: United States of America v. 
Sally T. Hucks — 


Dear Judge Mathews: Criminal Number 384-60 
I have just been advised that H. Clifford Alder, Esq. has filed a 


motion for a mental examination of my wife, a defendant in the above case. 
Mr. Alder has been my wife's attorney. : 

The motion sets for th statements that have no basis in fact. My 
wife Sally T. Hucks has no history of mental illness of any kind whatsoever. 
Neither is she unaware of the charges against her or otherwise incompetent 


to stand trial, or unable to assist counsel in her own defense. 
| 
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The above conclusions are supported by independent and competent 
medical experts whom I have retained to inquire into the matter. 

The action of Mr. Alder in filing the above motion was accomplished 
without the knowledge or consent of my wife and was not done in strict ac- 
cordance with his relayed information to me. As a result of this action Mr. 
Alder has been discharged as attorney for Mrs. Hucks. 

My wife and I would appreciate it if we could be granted adequate 
time to retain competent counsel to replace Mr. ALDER AND TO PRESENT 
THE DETAILED MEDICAL findings which have been gathered relating to 
her present mental capacity to stand trial. We would also like to retain 
counsel to defend her in the instant case. 

Thank you for your courtesy in this respect. 

| /s/ William Richard Hucks, Sr. 


cc. /s/ Sally T. Hucks 
H. Clifford Alder , Esq. 

Abraham M. Poretz, Esq. 

James J. Sullivan, Esq. 

Robert A. Hickey, Esq. 


[Filed Dec. 8, 1960] 


December 7, 1960 
H. Clifford Allder, Esq. 
401 - 3rd Street , NW 
Washington, D.C. 


Dear Mr. Alder: 

This will advise you that I have discharged you as my attorney. You 
are no longer authorized to represent me in any capacity. 

You are hereby requested to return all the information and data, in- 
cluding files which have been furnished to you in connection with the defense 


of my case. 
Please confirm to me the receipt of these instructions in writing and 


indicate the implementing steps which you are taking to carry them out. 
| /s/ Sally T. Hucks 


Hon Burnita S. Mathews, Judge, Abraham M. Poretz, Esq., James J. 
Sullivan, Esq., Robert A. Hickey, Esq. 


cc 


[Filed Dec. 8, 1960] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


UNITED STATES OF AMERICA  ) | 
vs. } CRIMINAL NO. 384-60 
) 


SALLY T. HUCKS, Defendant | 


PETITION FOR REMOVAL OF COUNSEL | 
AND FOR A DETERMINATION OF SANITY | 

Now comes the defendant SALLY T. HUCKS and represents to the 
court as follows: 

1. That she has discharged Clifford Allder as her counsel, and that 
he has no right to act in her behalf. 

2. That the representations made to this court with respect to a 
background of mental disease were made solely by H. Clifford Allder and 
are not true and are not in her best interests. | 

3. That the order drawn by H.C. Allder for the eautte signature 
requesting that she be committed to St. Elizabeths for ningty days observa- 
tion are against her best interests and constitutes an sa to railroad 
her to a mental institution without a trial. 

4, That she has retained a private psychiatric staff headed by Dr. 
Frank J. Fagan, Jr., MD who have advised her that their examinations found 
her to be of sound mind, able to understand the charges against her and able 
to assist counsel in her own defense. That these Doctors should be heard 


prior to any attempt to commit her to a mental institution during which 
period her lips will be sealed. | 

5. That she does not object to an examination by any staff but that 
she objects to a commitment for the purposes of an examination and re- 


spectfully requests that such an order is contrary to her best interests. 
6. That she demands a sanity inquisition before this court at this 
time without any delay as contemplated by her discharged) counsel H. Clif- 
ford Allder. 
/s/ Sally T. Hucks 
[JURAT the 8th day of December, 1960] | 
Concurred in by her husband W. R. Hucks. /s/ Wm. R. Hucks 


[Filed Dec. 8, 1960] 
ORDER 


Upon consideration of the motion by H. Clifford Allder, attorney for 
the defendant , Sally T, Hucks, for an examination of the mental competency 
of the said defendant, pursuant to Title 24, Section 301, of the District of 
Columbia Code, as amended August 9, 1955, and the representations made 
in support thereof, it is this 8th day of December, 1960, 

ORDERED, that the defendant be and she is hereby committed to St. 
Elizabeths Hospital for a period not to exceed ninety days for examination 
by the psychiatric staff of that hospital and the defendant is ordered to co- 
operate with the psychiatric staff of said hospital and that such cooperation 


shall extend to physical, neurological, psychological and x-ray studies and 


psychiatric interviews but not to be limited thereto; and that after such ex- 
amination a report be made to this Court as to: 

(1) Whether the defendant is presently so mentally incompetent as 
to be unable to understand the proceedings against her or to properly assist 
in the preparation of her defense herein; and 

(2) Whether the defendant, at the time of the alleged criminal offense, 
committed on or about January 30, 1957, up to and including March 31, 1960, 
was suffering from a mental disease, or defect, and, if so, whether the 
criminal acts were the product of her mental condition; and it is 

FURTHER ORDERED, that upon receipt by the Court of the report 
of the Superintendent of that hospital, the United States Marshal, or his 
designated deputy, is hereby authorized to bring the defendant , Sally T. 
Hucks, before this Court for such further proceedings in this matter as 
may be necessary. 


/s/ Burnita Shelton Matthews 
Judge 
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[Filed Dec. 8, 1960] 
[PRAECIPE] 

The Clerk of said Court will please withdraw my appearance for 

the defendant Sally T. Hucks. 


/s/ H. Clifford Allder 
401 - 3rd St., N. Ww. 
Attorney for-Defendant Sally T. Hucks 


/s/ Approved 
Burnita Shelton Matthews 
I,J. M. 
Oct 8, 1960 


[Filed Dec. 31, 1960] 
ORDER 


Upon consideration of the Order of this Court dated December 8, 


1960, committing the defendant, Sally T. Hucks, to Saint Elizabeths Hospital 
pursuant to Title 24 D. C. Code, section 301 until the defendant should re- 
gain her competence to be tried herein, in further consideration of the letter 
dated December 30, 1960, from the Superintendent of Saint Elizabeths Hos- 
pital to the Clerk of this Court certifying that the defendant is now competent 
to be tried herein, and in further consideration of the fact that neither the 
defendant nor the government has registered objection to such certification 
by the Superintendent of Saint Elizabeths Hospital, it is by ithe Court this 
31 day of December, 1960, ORDERED 

1. That the defendant is mentally competent to stand trial; 

2. That the defendant shall stand trial in Criminal Case No. 384-60; 


3. That the defendant be enlarged on bond in the amount of $1000.00. 


/s/ Alexander Holtzoff 
Judge 


[Filed Feb. 20, 1961] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 


vs. CRIMINAL NO. 384-60 


) 
) 
) 
SALLY T. HUCKS, ) 
JOSEPH M. WILLIAMSON , ) 
MOSS HERMAN, ) 

Defendants. ) 


MOTION TO DISMISS THE INDICTMENT 
AS TO THE DEFENDANT , SALLY T. HUCKS 


The defendant, Sally T. Hucks, moves that the indictment be dis- 
missed on the following grounds: 

1. That the defendant Sally T. Hucks formerly has been in jeopardy 
of conviction of the offenses charged therein - in the case of United States 
vs. Sally T. Hucks, et al, Criminal Number 384-60, which case was com- 
menced on November 28, 1960 in the United States District Court for the 
District of Columbia before the Honorable Burnita S. Matthews and a jury 
until it terminated on December 8, 1960 when a mistrial was declared, not- 
withstanding the express objections thereto, entered by the defendant Sally 
T. Hucks, and 

2. That to place the defendant Sally T. Hucks on trial for a second 
time would violate the Fifth Amendment to the Constitution of the United 
States, the pertinent parts of which states: " * * * nor shall any person be 
subject for the same offense to be twice put in jeopardy of life or limb." 

WHEREFORE, the defendant Sally T. Hucks moves the Court to dis- 
miss the indictment forthwith. 

Executed in Washington, D. C., this 18th day of February, 1961. 


SALLY T.HUCKS, defendant, 
By her Attorney, 


/s/ Benedict F. FitzGerald, Jr. 
983 National Press Bldg. 
Washington 4, D.C. 
Sterling 3-1824 


[Filed Feb. 24, 1961] 


MOTION TO DISMISS THE INDICTMENT _ 
AS TO THE DEFENDANT, SALLY T. HUCKS | 


a ee a re 
The defendant, Sally T. Hucks, moves that the sa be dismissed 
on the following grounds: 
1. That each count does not state facts sufficient to constitute an of- 
fense against the laws of the United States; 
2. That each count is vague, indefinite , uncertain, and ambiguous and 
does not fully inform the defendant of the charges made against her; 
3. That the indictment is defective in that the ten nee involving 
the defendant are duplicitous. 3 
Executed at Washington, D. C. this 23rd day of February, 1961. 
SALLY T. HUCKS, the defendant 
By her Attorney | 
/s/ Benedict F. FitzGerald, Jr. 


* * * 


[Filed March 1, 1961] 


(Denial of Defendant's Motion to Dismiss] 


On this first day of March, 1961 came the attorney of the United 


States; the defendant in proper person and by her attorney , Benedict F, Fitz- 


gerald, Jr.; whereupon the defendant's motion to dismiss, coming on to be 
heard, after argument by counsel, are by the Court denied. 
By direction of | 


Edward A, Tamm, Presiding Judge 
Criminal Court #3 
Present: 


United States Attorney HARRY M. HULL, Clerk 


By - Abraham M. Poretz By - /s/ J. Richard Earle, Jr. 
Asst. U.S. Attorney Deputy Clerk 


Eva Marie Sanche 
Official Reporter 


[Filed March 6, 1961] 


On this 6th day of March, 1961, came the attorney of the United 
States; the defendants in proper person and by their attorneys 1. Benedict 
Fitzgerald, 2. Marshal Miller, 3. Kenneth D. Wood, Esquire; whereupon 
the jurors of the regular Petit Jury panel, being called, are sworn upon 
their voir dire; and thereupon comes a jury of good and lawful persons of 
the District of Columbia, to-wit: 

1. Mrs. Clara M. Jackson 7. Miss Corinee H. Jones 

2. Mrs. Elizabeth M. Garrett 8. Mrs. Estelle E. Johnson 

3. Clarence A, Evans 9. Miss Julia W. Colbert 

4, Mrs. Martha M. Mims Samuel Gantt 

5. Mrs. Evelyn N. Ford Mrs. Tammie L. Grillo 

6. Miss Sarah E. Boardley 12. Mrs. Helen M. Murray 
who are sworn to well and truly try the issue joined herein; whereupon, it 


appearing to the Court that the trial is likely to be a protracted one , the 


Court directs the calling of two alternate jurors and Mrs. Vessie L. Johnson 


and Mrs. Corrine B. Harris being called, are sworn to well and truly try 
the issue joined herein; whereupon, the trial is begun and respited until 
tomorrow at 10 A.M. 

By direction of 


Edward A. Tamm, Presiding Judge 
Criminal Court #3 


Present: 
United States Attorney HARRY M. HULL, Clerk 


By - Abraham Poretz, James By - /s/ Harry W. Lerch 
Sullivan, Robert Hickey 
Asst. U.S. Attorneys 


- Edna Romig, Eva Marie 
Sanche, Dawn Copeland 
Official Reporters 


[Filed March 22, 1961] 


MOTION FOR JUDGMENT OF ACQUITTAL 
FR ge ee a ee ee, 


Now comes the defendant, SALLY T. HUCKS, and moves that the 
Court ORDER a verdict of not guilty as to her: : 

(a) On the First Count of the Indictment; 

(b) On the Second Count of the Indictment; 

(c) On the Fourth Count of the Indictment; 

(d) On the Fifth Count of the Indictment; 

(e) On the Sixth Count of the Indictment; 

(f) On the Seven Count of the Indictment; 

(g) On the Ninth Count of the Indictment; 

(h) On the Tenth Count of the Indictment; 

(i) On the Eleventh Count of the Indictment; 

(j) On the Twelfth Count of the Indictment; 
upon the ground: : 

1, That there is not sufficient evidence to warrant her conviction; 


and i 
2. On the ground that the Government has failed to prove facts 


sufficient to constitute a prima facie case, on the crime attempted to be 
alleged in the indictment or any crime at all, has failed to establish a 
conspiracy; : 
3. That the defendant has been in jeopardy of conviction of the of- 
fenses charged in a previous trial which commenced on November 28, 1960, 
before the Honorable Burnita S. Matthews, which trial was terminated on 
December 8, 1960, when a mistrial was declared, notwithstanding the ex- 
pressed objections thereto entered by the defendant Sally T. Hucks; and 
that to allow this matter to proceed further would violate the Fifth Amend- 
ment to the Constitution of the United States with respect to former jeopardy; 
4, That with respect to Counts Five and Six, dealing with the al- 
leged false statements of the defendant before a Congressional Committee, 
the Government has failed to show that the statements were either material, 
pertinent to the legislative inquiry, or within the ambit of : the Resolutions 


setting up the Committee, but instead thereof was an attempt to effectuate 
an inquiry into the personal and private affairs of the defendant; 

5. That the inquiry as carried on by the Honorable John L. McClellan 
and his subordinates was in effect an exercise of "judicial power" by a body 
clothed under the Constitution with "legislative power" only. 

6. That the inquiry of April 10, 1959 and June 19, 1959 was in ef- 
fect a general, roving, offensive , inquisitorial , compulsory investigation, 
conducted without any allegations, upon no fixed principles, and governed 
by no restrictions except the own free will or caprice of the general counsel 
of the Committee, which type of inquisition is unknown to our Constitution 
and represented an intolerable tyranny. 

7. That with respect to Counts One and Two of the Indictment deal- 
ing with the alleged disposition of records in the custody and control of the 
Woodner, "in anticipation of subpoenas to be issued," the subpoenas which 
were finally issued by The Senate Select Committee were defective in that 


they were issued either in blank by the Chairman and improperly filled in 
by subordinates or they were so sweeping and broad as to transcend the 


power granted to the Chairman to such an extent that any one who respects 
the spirit as well as the letter of the Fourth Amendment would be loath to 
believe that Congress intended to authorize one of its Committees to sweep 
all of our traditions into the fire and to direct fishing expeditions into mat- 
ters on the possibility that they might disclose evidence relevant to the 
inquiry. 

9. That with respect to Counts Nine, Ten, Eleven and Twelve of 
the Indictment, the Government has failed to prove any criminal intent. 

10. With respect to Counts Nine, Ten, Eleven and Twelve of the In- 
dictment , the Government's evidence fails to demonstrate that the communi- 
cations attributed to the defendant Hucks are tantamount to a felonious vio- 
lation of the Federal obstruction of justice Statute (18 U.S.C. 1503) and such 
conduct as has been related was not contemplated by the prohibitions of 
the foregoing legislation. 


/s/ Benedict F. FitzGerald, Jr. 
Attorney for Defendant Sally T. Hucks 
*x * * 
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POINTS AND AUTHORITIES IN SUPPORT OF MOTION 


Before a person can be punished for a crime, the offense must be 
clearly described in a statute. Biereck vs. U.S. (1942), 63) Bapteine Court 
561, 318 U.S. 236, 87 L. Ed. 734. 

The indictment must charge acrime. Cohn vs. US. 258 F. 355; 
U.S. vs. Kuhl, 85 Fed. 624, U.S. vs. Myatt, 264 F. 442, 

The power to issue and complete subpoenas must be spelled out 
and permitted by law and in the absence of such a power there is no unre- 
stricted authority to delegate the power to a subordinate. Cudahy Packing 
Co. vs. Holland, 315 U.S. 357, 363, 62 Supreme Court 361, 86 L. Ed, 895. 

The authority of a Congressional Committee is not unlimited. 
Rumely vs. U.S. (D.C. Apr. 29, 1952, Opinion by Judge Prettyman, D.C. 
197 F. 2d 166; 73 Supreme Court 543. Landis, Constitutional Limitations 
on the Congressional Power of Investigation, Dec. 1926, 40 H.L.R. 153. 
Hamilton, The Inquisitorial Power of Congress, 23 A.B.A.J. 511 (1937). 
Cousens, The Purposes and Scope of Investigations under Legislative Authority 
(1938) , 26 Geo. L.J. 905. Herwitz & Mulligan, The Legislative Investigating 
Committee (1933) , 33 Col. L. Rev. 

An inquiry into the personal and private affairs of an individual by a 
Congressional investigation has frequently been denounced, Kilbourn vs. 
Thompson (1880) , 103 U.S. 168. | 

In the last cited case, the defendant Kilbourn had refused to answer 
questions propounded by a Congressional Committee and was Ordered ar- 
rested by the House to answer for Contempt. Here the inquiry dealt with 
the operations of a real estate pool. In a frequently cited opinion, Justice 
Miller of the Supreme Court stated: "The investigation, being simply a 
fruitless investigation into the personal affairs of individuals -- could re- 
sult in no valid legislation on the subject to change the inquiry referred and 
was therefore beyond the Constitutional power of the House." 

It is clear that neither House has the power to subject a private 
citizen to a general inquiry into affairs purely personal while beyond the 
jurisdiction of the house which is conducting the inquiry not to disclose 
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matters which are not pertinent to an inquiry , legislative in nature. 

On several occasions the Courts have proscribed the conduct of a 
legislative trial: U.S. vs. Icardi (D.C. 1956), 140 F. Supp. 388; U.S. vs. 
Lattimore (D.C. 1953), 115 F. Supp. 507; 215 F. 2d 849, 94 U.S. Appeals 
D.C, 268. 


[Certificate of Service] /s/ Benedict F. Fitzgerald, Jr. 


[Filed March 23, 1961] 


[Denial of Motion for Judgment of Acquittal] 


On this 23rd day of March, 1961, came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid in this cause, the 
hearing of which was respited yesterday, March 22, 1961; whereupon, the 
written motion of deft Hucks and the oral motions of defts Herman and 
Williamson for a judgment of acquittal, coming on to be heard, after argu- 
ment of counsel, are, by the Court, denied; whereupon, after hearing further 
of the testimony , the trial is respited until Monday, March 27, 1961. 

By direction of 


Edward A, Tamm, Presiding Judge 
Criminal Court #3 


Present: 
United States Attorney HARRY M. HULL, Clerk 


By - Abraham Poretz, James By - /s/ Harry W. Lerch 
Sullivan, Robert Hickey Deputy Clerk 
Asst. U. S. Attorneys 


Eva Marie Sanche 
Official Reporter 


[Filed April 14, 1961] 
[Instruction on ] 


PERJURY 


| 
In order to convict the Defendant Hucks of the Crime of Perjury. 
the jury must first conclude: 
(a) That Senator John Little McClellan had authority to hold the 
executive session on April 10, 1959, and | 
(b) That Mrs, Hucks understood the individual questions put to her, and 
(c) That Senator John Little McClellan was speetfieally- authorized to 
call Mrs. Hucks before him on April 10, 1959, and 


(d) That the questions were pertinent and material. 


(e) That the questions presented and the answers sought were for 
| 


a legislative purpose. 

(f) That the answers if false were wilfully false. 
10th (g) That the defendant Hucks was the-real-ewner-of a-stole on April 
£9, 1959. | 

(4) - Frat- -the committee when they-asked the-questien relative te-the- 
‘stole had-no informatiom about the- stele: | 

®- - That the committee was net attempting to-set-up Mrs, Hucks 

-for-a-conviction of the-charge-of perjury. 


SALLY T. HUCKS 
By her Attorney 


/s/ Benedict F. Fitzgerald Jr., Esq. 


X - GRANTED AS AMENDED. 
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[Filed April 14, 1961] [Defendants requested prayer] 
SCRAMBLING OF TELEPHONE NUMBERS 
Even if there is believeable testimony to the effect that the Tele- 


phone Operators and or girls, were instructed to put down wrong numbers 
on the Telephone Slips as the calls came in or were made such a procedure 


violate 
would not ielet any law or regulation since a Subpoena could not possibly 


relate to calls that were in the process of being made and the Telephone 
Operators could not be required to anticipate what calls were to be made. 


SALLY T. HUCKS 
By her Attorney 


/s/ Benedict F. Fitzgerald Jr., Esq. 


X - DENIED. 


[Filed April 14, 1961] 
[Defendants requested instruction relative to] 


ACCOMPLICES 
( If you find that the “Ewelve (12) Witnesses - namely, Mrs. Violet A. 
Davis, Mrs. Evelyn Mead, Mrs. Gay Ann Hersh, Mrs. Barbara Stortzum, 
Mrs. Lucille H. Smith, Mrs. Anna Lee Davis, Miss. Peggy Stark, Mrs. 
Josephine Freed, Mrs. Mildred Price Hart, Mrs. Molly Birdsall Cutshaw, 
Mrs. Doris Ashworth)took part in the commission of the crime, or aided 
in the commission of the crime with intent to assist in its commission, 
each was an accomplice, and their testimony is to be received with caution 
by you/and  SCrUMaZES ne it unless it so far harmonizes with the 
other testimony in the case as to leave in your mind no reasonable doubt 
of its truth. 
Winter vs. United States 13 Frd 53. 


SALLY T. HUCKS 
By her Attorney 


/s/ Benedict F. Fitzgerald Jr., Esq. 
X - DENIED IN FORM SUBMITTED 


X - GRANTED AS AMENDED. 


[Filed April 14, 1961] 
[VERDICT] 


On this 14th day of April, 1961, came again the parties aforesaid, 
in manner as aforesaid; and the same jury as aforesaid in this cause re- 
turned into Court at 10 A.M. and resumed its deliberations. 

Whereupon, the said jury, upon their oath say that the defendant 
Sally T. Hucks is Guilty under Counts 1,2, 4,5, 6,9, 10, 11, and 12, and 
Not Guilty under Count 7; the said jury upon their oath say that the defendant 
Joseph M, Williamson is Not Guilty; the said jury upon their oath say that 
the defendant Moss Herman is Guilty as Indicted. ! 

The defendant Joseph M. Williamson is discharged, the defendants 
Sally T. Hucks and Moss Herman are permitted to remain on bond, and the 
case is referred to the Probation Officer of the Court. | 

By direction of 


Edward A. Tamm, Presiding Judge 
Criminal Court #3 | 
Present: | 


United States Attorney HARRY M. HULL, Clerk 


By - A. Poretz, J. Sullivan, R. Hickey By - /s/ Harry W. Lerch 
Assistant United States Attorneys Deputy Clerk 


Eva Marie Sanche 
Official Reporter 


[Filed April 22, 1961] 


THE UNITED STATES COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA) | 
v. } CRIMINAL NO. 384-60 


SALLY T. HUCKS, MOSS HERMAN, ) 
Defendants. ) 


MOTION FOR A NEW TRIAL 


The defendant Sally T. Hucks moves the court to grant her a new 
trial for the following reasons: 
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1, The verdict of the jury on each count is contrary to the law and 
the evidence. 

2. The court erred in denying the defendant's motion for acquittal 
made at the conclusion of the evidence. 

3, The court erred in denying the defendant's motion to dismiss on 
the ground of former jeopardy , made before this trial and at the conclusion 


of the evidence. 


4, The verdict on each count is contrary to the weight of the evidence. 


5, The veridct on each count is not supported by substantial evidence. 
6. The court erred in sustaining objections to questions addressed 
to the witness Sally T. Hucks. 
7. The court erred in sustaining objections to questions addressed 
to the witness John L. McClellan. 
8. The court erred in sustaining objections to questions addressed 
to the witness Ruth Young Watt. 
9. The court erred in sustaining objections to questions addressed 
to the witness Evelyn Mead. 
10. The court erred in sustaining objections to questions addressed 
to the witness Gay Ann Hersh. 
11. The court erred in sustaining objections to questions addressed 
to the witness Edward Jasen. 
12. The court erred in sustaining objections to questions addressed 
to the witness Barbara Stortzum. 
13. The court erred in sustaining objections to questions addressed 
to the witness Anna L. Davis. 
14. The court erred in sustaining objections to questions addressed 
to the witness Peggy L. Stark. 
15. The court erred in sustaining objections to questions addressed 
to the witness Violet A. Davis. 
16. The court erred in sustaining objections to questions addressed 
to the witness Doris Ashworth. 
17. The court erred in sustaining objections to questions addressed 


to the witness Carmine Bellino. 
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18. The court erred in sustaining objections to questions addressed 
to the witness Josephine Freed. 

19. The court erred in sustaining objections to questions addressed 
to the witness Donald White. 

20. The court erred in sustaining objections to questions addressed 
to the witness Molly Birdsall Cutshaw. | 

21. The court erred in sustaining objections to questions addressed 
to the witness James Riddle Hoffa. 

22. The court erred in sustaining objections to questions addressed 
to the witness Max Woodner. 

23. The court erred in sustaining objections to questions addressed 
to the witness Mildred Hart (Mildred Price Hart.) ! 

24, The court erred in sustaining objections to questions addressed 
to the witness Archibald Cox. 

25. The court erred in sustaining objections to questions addressed 
to the witness Milton Singman. | 

26. The court erred in sustaining objections to questions addressed 
to the witness John Coppa. 


27. The court erred in sustaining objections to questions addressed 
to the witness A. C. "Andy" Contaldi. | 

28. The court erred in sustaining objections to questions addressed 
to the witness Harold Gibbons. 

29. The court erred in sustaining objections to the defendant Hucks’ 
Exhibit numbered 4 for identification, (a two page letter dated July 17, 1959 
executed by the witness Edward Jasen), offered in evidence by the Defendant 


Hucks. | 

30. The court erred in sustaining objections to the defendant Hucks' 
Exhibit numbered 138 for identification (an original letter, dated July 16, 
1959, executed by the defendant Joseph M. Williamson), offered in evidence 
by the defendant Hucks. 

31. The court erred in sustaining objections to the defendant Hucks' 
Exhibits numbered 80 thru 101 (dealing with requests for special attention 
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from important guests at The Woodner addressed to the telephone depart- 
ment) offered in evidence by the defendant Hucks. 

32. The court erred in refusing to delay the trial when it appeared 
that the witnesses Ben Dranow and Ian Woodner had failed to respond to 
subpoenas commanding them to appear as witnesses in behalf of the defendant 
Sally T. Hucks. 

33. The court erred in restricting the testimony of Larry R. Houston, 
General Counsel of the Central Intelligence Agency and Herman F. Heggan, 
Inspector General of the Central Intelligence Agency , who were produced 
by the defendant Sally T. Hucks to corroborate the fact that Ben Dranow, the 
owner of the mink stole in question had appeared at the office of the Central 
Intelligence Agency on January 21, 1960 and had offered to give that agency 
an affidavit to the effect that he was the rightful ower of the stole and that 
he had loaned it to the defendant Hucks and had received a letter from her 
in March of 1959 requesting that he pick his stole up at the Dorbetts Dress 
Shop. 

34. The court erred in charging the jury and in refusing to charge 
the jury as requested. 

35. The defendant was substantially prejudiced and deprived of a 
fair trial by reason of the following circumstances: 

(a) The attorney for the Government, Abraham Poretz, Esq. 
repeatedly interrupted counsel for the defendant Hucks in his closing argu- 
ment to the jury. Making remarks and inuendos as to the evidence which 
were wholly inaccurate and which were not supported by the record. 

(b) The attorney for the Government, Abraham Poretz, Esq. 
in his rebuttal argument to the jury made numerous remarks and inuendos 
as to the evidence which were wholly inaccurate and which were not sup- 
ported by the evidence. One such remark made by the attorney for the 
Government, Mr. Abraham Poretz, was "that when Sally T. Hucks (the de- 
fendant) was instructing these girls (telephone operators) who testified -- 


to throw telephone records down the incinerator on April 10, 1959, it was 


done for the purpose of endeavoring to influence and impede the work of 
the Committee.” (Tr. 3663) There is no evidence whatsoever in the record 
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that the defendant Sally T. Hucks destroyed or caused the destruction of 
any telephone records. | 

(c) The Attorney for the Government, Abraham Poretz, Esq. 
in his rebuttal argument to the jury stated in his argument that there was 
a "loathsome endeavor in connection with the summation on behalf of the 
defendant Sally T. Hucks to inject before this jury in consideration of the 
facts, racial, religious prejudice and bigotry in order to save the defendant 
Sally T. Hucks at all cost." (TR. 3659) This remark calculated to wildly 
inflame and mislead the jury is totally unsupported in the record and when 
read together with the demand made by the attorney for the Government, 
Abraham Poretz, Esq. at the close of the trial that the bail be raised from 
$1,000.00 (One Thousand Dollars) to $15,000.00 (Fifteen Thousand Dollars), 
(TR. 3801) would indicate that counsel for the Government, Abraham Poretz, 
Esq. had either allowed himself to be swept away by his personal bitterness 
and involvement in this case or he is suffering from an uncontrollable per- 


secution complex. 


36. The defendant Sally T. Hucks was substantially | prejudiced and 
deprived of a fair trial by being required to stand trial with the defendant 
Moss Herman, particularly when the latter refused to take the stand and 
testify. At the commencement of the trial the defendant Sally T. Hucks was 
not advised that Moss Herman would refuse to take the stand and therefore 
did not move to sever. Had she been apprised of the plans of Moss Herman 


she would have filed a Motion for Severance. 
37. The court erred in denying the defendants motion for a mistrial. 
(TR 3708). | 


SALLY T. HUCKS 
By her Attorney 


/s/ Benedict F. Fitzgerald, Jr., Esq. 


POINTS AND AUTHORITIES 
Rule 33, Federal Rules of Criminal Procedure. 


[Certificate of Service] 
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[ Filed April 22, 1961] 


DEFENDANT HUCKS' MOTION FOR JUDGEMENT OF 
ACQUITTAL OR JUDGEMENT NON OBSTANTE VEREDICTO 


Comes now the defendant Sally T. Hucks and moves the Court to 
grant a judgement of Acquittal or Judgement Non Obstante Veredicto and 
for reasons therefore respectfully states as follows: 

1. The verdict of the Jury on all counts was contrary to the law. 

2. The verdict of the Jury on all counts was contrary to the evidence. 

3. The verdict on all counts is not supported by substantial evidence. 

4. And for such other reasons as are set forth in the Motion for a 
New Trial, attached hereto and incorporated herein by reference. 

5, And for such other and further reasons as will be called to the 
attention of the Court upon a hearing of this motion. 


SALLY T. HUCKS 
By her Attorney 


[ Certificate of Service] /s/ Benedict F. Fitzgerald, Jr., Esq. 


[ Filed May 19, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES 


vs. 


CRIMINAL No. 384-60 


| ) CHARGE 18 USC 371, 1503, 1505, 1621. 
#1 - SALLY T. HUCKS ) 


On this 19th day of May, 1961, came the attorney of the United States; 
the defendant in proper person and by her attorneys, Benedict F. Fitzgerald, 
Jr., Esq., Charles E. Robbins, Esq. and James R. Scullen, Esq.; whereupon 
the defendant's motion for judgment of acquittal or judgment non obstante 


veredicto and motion for a new trial coming on to be heard, after argument 


by counsel, is by the Court denied. 
By direction of 


Present: EDWARD A. TAMM, Presiding Judge 


United States Attorney Criminal Court #5 
By - A. Poretz, R. Hickey HARRY M. HULL, Clerk 


Asst. U.S. Attorneys By - /s/ Dean F. Miller 


Eva Marie Sanche Deputy Clerk 
Official Reporter 


[Filed May 29, 1961] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA ) | 
v. CRIMINAL NO. 384-60 
#1 - SALLY T. HUCKS ) : 


JUDGMENT AND COMMITMENT 


On this 26th day of May, 1961 came the attorney for the government 
and the defendant appeared in person and by counsel, Benedict F, FitzGerald, 
Jr., Esquire. ! 

IT IS ADJUDGED that the defendant has been convicted upon her plea 
of not guilty and a verdict of guilty of the offense of Violation of Title 18, 
USC, 371, 1503, 1505, 1621 as charged Counts 1, 2, 4, 5, 6, 9,10,11,12 and 
the court having asked the defendant whether he has anything to say why 


judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, | 
IT IS ADJUDGED that the defendant is guilty as charged and convicted. 


IT IS ADJUDGED that the defendant is hereby committed to the custody 


of the Attorney General or his authorized representative for imprisonment 


for a period of 
Twenty (20) months to Five (5) years on Count 1; 
Twenty (20) months to Five (5) years on each of the Counts 2, 4,5, 
6,9,10,11 and 12, said sentence by the counts to run concurrently 
and concurrently with the sentence imposed in Count 1. 


IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified officer 
and that the copy serve as the commitment of the defendant. 


/s/ Edward A. Tamm | 
United States District Judge 


[Filed May 26, 1961] 
NOTICE OF APPEAL 


Name and address of appellant - Sally T. Hucks, 606 Ripley Street - 
“Brookville” Alexandria, Virginia 
Name and address of appellant's attorney - James R. Scullen, 983 National 
Press Building, Washington 4, DC. 
Offense - 18 USC 371, 18 USC 1503, 1505, 1621. 
Concise statement of judgment or order, giving date, and any sentence - 
Ordered confined 20 months to Five Years on May 26, 1961. 
Name of institution where now confined, if not on bail 


I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above-stated 
judgment. 
May 26, 1961 /s/ Sally T. Hucks 
Appellant 


/s/ Benedict F. Fitzgerald, Jr. 
/s/ James R. Scullen 
Attorneys for Appellant. 


[Filed June 5, 1961] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
HOLDING A CRIMINAL TERM 
UNITED STATES iets) 
v. CRIMINAL ACTION NO. 384-60 


SALLY T. HUCKS ) 
JOSEPH M. WILLIAMSON ) 
MOSS HERMAN ) 

Defendants. ) 


AFFIDAVIT OF WILLIAM R. HUCKS 


I, William R. Hucks, being first duly sworn, do declare that Iam 
the husband of Sally T. Hucks, the defendant in this action, and that on or 
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about May 8th or 9th, I was advised by the District Unemployment Compensa- 
tion as follows: 

"Reason for Determination - You were suspended by your last em- 
ployer on February 27, 1961, for refusal to give certain information 
to the agency for use by the Justice Department concerning your 
wife's dealings with the Teamster Union. The Director of CIA de- 
termined that such behavior was not consistent with your employ- 
ment by the agency. This is misconduct on your part Therefore 
you are disqualified as shown above." 


I immediately went personally to the Board office at 451 Penn. Ave. 
N.W., and was shown the CIA report signed by Mr. J.J. Tracy and dated 
28 April, 1961, which was worded essentially as above. | 

When I requested a copy of the CIA report it was denied me on the 
ground that the Board had reversed itself and held me entitled to unemploy- 
ment compensation; therefore I had no need for the report. 

I further declare that on at least two occasions I was directed by 
Lawrence R. Houston, General Counsel of the CIA, that I should discharge 
at the recommendation of the Justice Department the counsel of my wife's 
and my own choice, Benedict F. FitzGerald, Jr., on the ground that at cer- 
tain times he had represented members of the Teamsters Union. 


/s/ William Richard Hucks, Sr. 


[JURAT the 5th day of June, 1961.] 


[Filed Aug. 18, 1961] 
GOVT'S EXHIBIT NO. 1A 
85TH CONG RESS 
IST SESSION S. RES. 74 
[Report No. 44] 


a a 
IN THE SEANTE OF THE UNITED STATES 
January 29, 1957 
Mr. McClellan (for himself, Mr. Hill, Mr. Ives, and Mr. McCarthy) 
submitted the following resoltuion, which was referred to the Committee 
on Rules and Administration 
January 30, 1957 
Reported by Mr. Hennings, with amendments 
January 30, 1957 
Considered, amended, and agreed to 


————— 


RESOLUTION 

RESOLVED, That there is hereby established a select committee 
which is authorized and directed to conduct an investigation and study of 
the extent to which criminal or other improper practices or activities are, 
or have been, engaged in the field of labor-management relations or in 
groups or organizations of employees or employers to the detriment of 
the interests of the public, employers or employees, and to determine 
whether any changes are required in the laws of the United States in order 
to protect such interests against the occurrence of such practices or activities. 

SEC. 2. (a) The select committee shall consist of eight members to 
be appointed by the Vice President, four each from the majority and minor- 
ity Members of the Senate, and shall, at its first meeting, to be called by 
the Vice President, select a chairman and vice chairman, and adopt rules 
of procedures not inconsistent with the rules of the Senate. 


(b) Any vacancy shall be filled in the same manner as the 


original appointments. 
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SEC. 3. (a) The select committee shall report to the Senate by 
January 31, 1958, inclusive, and shall, if deemed appropriate, include in its 
report specific legislative recommendations. 

(b) Upon the filing of its final report the select committee 
shall cease to exist. 

SEC. 4. For the purposes of this resolution the sclect committee 
is authorized as it may deem necessary and appropriate to (1) make such 
expenditures from the contingent fund of the Senate; (2) hold such hearings; 
(3) sit and act at such times and places during the sessions, recesses, and 
adjourment periods of the Senate; (4) require by subpena or otherwise the 


attendance of such witnesses and production of such correspondence, books, 


papers, and documents; (5) administer such oaths; (6) take such testimony, 
either orally or by deposition; (7) employ on a temporary basis such tech- 
nical, clerical, and other assistants and consultants; and (8) with the prior 
consent of the executive department or agency concerned and the Committee 


on Rules and Administration, employ on a reimbursable basis such executive 
branch personnel as it deems advisable; and further with the consent of 
other committees or subcommittees, to work in conjunction with and utilize 
their staffs, as it shall be deemed necessary and appropriate in the judg- 
ment of the chairman of the select committee. 

SEC.5. The expenditures authorized by this resolution shall not 
exceed $350 ,000, and shall be paid upon vouchers signed by the chairman 


of the select committee. 


[Filed Aug. 18, 1961] 
GOVT'S EXHIBIT NO. 1B 


85TH CONGRESS S. RES. 88 
1ST SESSION 


i 


IN THE SENATE OF THE UNITED STATES 
February 7, 1957 
MR. MC CLELLAN submitted the following resolution; which was 
considered and agreed to 


i 


RESOLUTION 


RESOLVED, That section 2 of S. Res. 74, Eighty-fifth Congress, 
first session, agreed to January 30, 1957 (establishing a select committee 
to investigate certain matters pertaining to labor-management relations) , 
is amended by striking out the period at the end of subsection (a) thereof 
and inserting in lieu thereof the following: "governing standing committees 
of the Senate." 


SS 


[Filed Aug. 18, 1961] GOVT'S EXHIBIT NO. 1C 
85TH CONGRESS S. RES, 221 


aD BEGIN [Report No. 1210] 


ee 
IN THE SENATE OF THE UNITED STATES 
January 16, 1958 
MR, MC CLELLAN submitted the following resolution; which was 
referred to the Committee on Rules and Administration 
January 27, 1958 
Reported by MR. HENNINGS, with an amendment 
January 29 (legislative day , January 27), 1958 
Considered, amended, and agreed to 


i 


59 


RESOLUTION 


RESOLVED, That the select committee, authorized and directed to 
conduct an investigation and study of the extent to which criminal or other 
improper practices or activities are, or have been, engaged in in the field 
of labor-management relations or in groups or organizations of employees 
or employers, to the detriment of the interests of the public, employers, 
or employees, and to determine whether any changes are required in the 
laws of the United States in order to protect such interests against the oc- 
currence of such practices or activities, established by S. Res. 74, Eighty- 
fifth Congress, first session, agreed to January 30, 1957, as amended by 
S. Res. 88 of the Eighty-fifth Congress, first session, agreed to February 
7,1957, is hereby continued. Any vacancy in the select committee So con- 
tinued shall be filled in the same manner as the original appointments were 
made under section 2 of S. Res. 74, Eighty-fifth Congress , first session, 
as amended. | 

SEC. 2. For the purposes of this resolution, the select committee, 
from February 1, 1958, to January 31, 1959, inclusive, is authorized as it 
may deem necessary and appropriate to (1) make such expenditures from 
the contingent fund of the Senate; (2) hold such hearings; (3) sit and act at 
such times and places during the sessions, recesses, and adjournment 
periods of the Senate; (4) require by subpena or otherwise the attendance 


of such witnesses and production of such correspondence, books » papers, 
and documents; (5) administer such oaths; (6) take such testimony, either 


orally or by deposition; (7) employ on a temporary basis such technical, 
clerical, and other assistants and consultants; and (8) with the prior con- 
sent of the executive department or agency concerned and the Committee 

on Rules and Administration, employ on a reimbursable basis such executive 
branch personnel as it deems advisable; and further with the consent of 
other committees or subcommittees, to work in conjunction with and utilize 
their staffs, as it shall be deemed necessary and appropriate in the judg- 
ment of the chairman of the select committee. 
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SEC. 3. Notwithstanding the provisions of section 3 of S. Res. 74, 
Eighty-fifth Congress, as amended, the select committee shall report its 
findings, together with its recommendations for legislation as it deems 
advisable, to the Senate at the earliest practicable date, but not later than 
January 31, 1959, on which date the select committee shall cease to exist. 

SEC. 4. Notwithstanding the provisions of section 5 of S. Res. 74, 
Eighty-fifth Congress, as amended, expenses of the select committee, under 
this resolution, shall not exceed $500 ,000 and shall be paid from the con- 
tingent fund of the Senate upon vouchers approved by the chairman of the 


committee. 


a 


[Filed Aug. 18, 1961] 


GOVT'S EXHIBIT NO. 1D 


86TH CONGRESS S. RES, 44 
1ST SESSION [Report No. 13] 


IN THE SENATE OF THE UNITED STATES 
January 23, 1959 
MR. MC CLELLAN submitted the following resolution; which was 
referred to the Committee on Rules and Administration 
January 30, 1959 
Reported, under authority of the order of the Senate of January 29, 1959, by 
MR. HENNINGS, without amendment 
February 2, 1959 
Considered and agreed to 


RESOLUTION 


RESOLVED, That the select committee, authorized and directed to 
conduct an investigation and study of the extent to which criminal or other 
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improper practices or activities are, or have been, engaged in in the field 
of labor-management relations or in groups or organizations of employees 
or employers, to the detriment of the interests of the public, employers, 
or employees, and to determine whether any changes are required in the 
laws of the United States in order to protect such interests against the oc- 
currence of such practices or activities, established by s. Res. 74, Eighty- 
fifth Congress, first session, agreed to January 30, 1957, as amended by 
S. Res. 88 of the Eighty-fifth Congress, first session, agreed to February 
7, 1957, and extended by S. Res, 221 of the Eighty-fifth Congress, second 
session, is hereby continued. Any vacancy in the select committee so con- 
tinued shall be filled in the same manner as the original appointments were 
made under section 2 of S. Res. 74, Eighty-fifth Congress, first session, 
as amended. | 

SEC. 2. For the purposes of this resolution, the select committee, 
from February 1, 1959, to January 31, 1960, inclusive, is authorized, as it 
may deem necessary and appropriate to (1) make such expenditures from 
the contingent fund of the Senate; (2) hold such hearings; (3) sit and act at 
such times and places during the sessions, recesses, and adjournment 
periods of the Senate; (4) require by subpena or otherwise the attendance 
of such witnesses and production of such correspondence, books, papers, 
and documents; (5) administer such oaths; (6) take such testimony, either 
orally or by deposition; (7) employ on a temporary basis such technical, 
clerical, and other assistants and consultants; and (8) with the prior con- 
sent of the executive department or agency concerned and the Committee 
on Rules and Administration, employ on a reimbursable basis such executive 
branch personnel as it deems advisable; and, further, with the consent of 
other committees or subcommittees, to work in conjunction with and utilize 


their staffs, as it shall be deemed necessary and appropriate in the judg- 


ment of the chairman of the select committee. | 

SEC. 3. Notwithstanding the provisions of section 3 of S. Res. 74, 
Eighty-fifth Congress, as amended, the select committee shall report its 
findings, together with its recommendations for legislation as it deems 
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advisable, to the Senate at the earliest practicable date, but not later than 
January 31, 1960, on which date the select committee shall cease to exist. 
SEC, 4. Notwithstanding the provisions of section 5 of S. Res. 74, 
Fighty-fifth Congress, and S. Res. 221 of the Eighty -fifth Congress, second 
session, as amended, expenses of the select committee, under this resolu- 
tion shall not exceed $750 000 and shall be paid from the contingent fund 


of the Senate upon vouchers approved by the chairman of the committee. 


ne 


[Filed Aug. 18, 1961] 
GOVT'S EXHIBIT 1E 


86TH CONGRESS S. RES. 249 
aD SESSION [Report No. 1072] 


a 


IN THE SENATE OF THE UNITED STATES 
January 18, 1960 
MR, MC CLELLAN submitted the following resolution; which was 
referred to the Committee on Rules and Administration 
January 29 (legislative day, January 27), 1960 
Reported by MR. HENNINGS, with an amendment 
February 8, 1960 
Considered, amended, and agreed to 


el 


RESOLUTION 


RESOLVED, That the time for filing a final report by the Select 
Committee on Improper Activities in the Labor or Management Field, 
established by S. Res. 74, Eighty-fifth Congress, agreed to January 29, 
1957, as amended and supplemented, is hereby extended to March 31, 1960. 

SEC. 2. For the purpose of enabling the select committee to com- 


plete its work and prepare such final report, it is hereby authorized to 


63 


exercise, until such date, all of the duties, functions, and powers conferred 
upon it by S. Res. 74, Eighty-fifth Congress, as amended and supplemented. 

SEC. 3. The expenses of the committee under this resolution, which 
shall not exceed $48,000 from February 1, 1960, through March 31, 1960, 
shall be paid from the contingent fund of the Senate upon vouchers approved 
by the chairman of the committee. | 


[Filed Aug. 18, 1961] GOVT'S EXHIBIT NO. 2 


MINUTES OF THE MEETING OF THE SELECT COMMITTEE ON 
IMPROPER ACTIVITIES IN THE LABOR OR MANAGEMENT FIELD 
CALLED BY THE VICE PRESIDENT (RICHARD M. NIXON) PURSUANT 
TOS. RES. 74, 85TH CONGRESS 

The Senate Select Committee on Improper Activites in the Labor or 
Management Field met pursuant to notice in the Formal Office of the Vice 
President in the Capitol at 12:25 p.m., on February 1, 1957, the Vice Presi- 
dent in the Chair. Also present were Senators McClellan, Wes, McNamara, 
Ervin, McCarthy, Mundt and Goldwater, together with Ruth Young Watt, 
Chief Clerk to the Senate Permanent Subcommittee on Investigations. 

The Vice President called the meeting to order and stated that under 
S. Res. 74, 85th Congress, he was authorized to act as Chairman until the 
Chairman and Vice Chairman were elected. | 

Following brief discussion Senator Ives moved that Senator McClellan 
be nominated unanimously as Chairman. Seconded by Senator Goldwater. 
Nominations were closed and Senator McClellan was unanimously elected 
Chairman of the Select Committee, Senator Ervin voting by proxy. 

Senator McCarthy stated that inasmuch as the Chairman was from 
the Membership of the Senate Permanent Subcommittee on Investigations 
that he felt the Vice Chairman should be a Member from the Committee on 
Labor and Public Welfare and a Member of the opposite party. Thereupon 
he nominated Senator Ives as Vice Chairman; seconded by Senator McClellan, 
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Senator Mundt moved that nominations be closed. Carried. Senator Ives 
was unanimously elected as Vice Chairman of the Select Committee, 
Senator Ervin voting by proxy. 

The Vice President turned the Chair over to the newly elected 
Chairman and stated that the Committee was at liberty to carry on any 
further business which was indicated. 

The Chairman stated that an organization meeting would be called 
for the following week but that before the Vice President left the Press was 
desirous of taking pictures of the Committee to include the Vice President. 

The meeting adjourned at 12:45 p.m. 

/s/ Ruth Young Watt 


[Filed Aug. 18, 1961] 
GOVT'S EXHIBIT NO. 3 


MINUTES OF THE MEETING OF THE SENATE SELECT 
COMMITTEE ON IMPROPER ACTIVITES IN THE 

LABOR OR MANAGEMENT FIELD, FEBRUARY 5, 1957. 

The Senate Select Committee on Improper Activities in the Labor 
or Management Field met in executive session pursuant to notice in Room 
357 of the Senate Office Building at 10:00 a.m. on February 5, 1957, with 
Senator John L. McClellan, Chairman, presiding. Also present were 
Senators Irving M. Ives, Vice Chairman, Pat McNamara, Sam J. Ervin, Jr., 
Joseph R. McCarthy, Karl E. Mundt, Barry Goldwater, together with Robert 
F. Kennedy, Jerome S. Alderman and Ruth Young Watt. John F. Kennedy 
(proxy). 

The proposed Rules of Procedure were submitted to the Members, 
the Chairman having sent copies to each office earlier. 

The Members proceeded to a discussion of the proposed Rules of 
the Committee and the individual rules were adopted as follows: 
(Unanimously) 
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RULES OF PROCEDURE 
FOR THE SENATE SELECT COMMITTEE ON IMPROPER 
ACTIVITIES IN THE LABOR OR MANAGEMENT FIELD 

(S. Res. 74, Agreed to January 30, 1957) 


(Unanimously adopted by the Committee on Feb. 5, 1957) 


1. The Chairman shall have the authority to call meetings of the 
Committee. This authority may be delegated by the Chairman to any other 


Member of the Committee when necessary. The Chairman, except with the 
permission of the Vice Chairman, shall not schedule any public hearing or 
series of public hearings outside the District of Columbia without giving at 
least 48 hours" notice thereof to the Members of the Committee. 

2. Should any four Members of the Committee request the Chairman 
in writing to call a meeting of the Committee, then, in the event the Chair- 
man should fail, neglect, or refuse to call such meeting within five days 
thereafter, such four members of the Committee may call’ a meeting by 
filing a written notice thereof with the Vice Chairman of the Committee, 
who shall promptly call a meeting of the Committee, notifying each Member 
of the Committee in writing. | 

3. For public sessions any two Members of the Committee shall 
constitute a quorum for the adminstering of oaths and the taking of testimony. 
With the permission of the Chairman and Vice Chairman, one member of the 


Committee shall constitute a quorum for the administering of oaths and the 


taking of testimony in Executive Session. 

4, Subpenas for attendance of witnesses and the production of memo- 
randa, documents, and records shall be issued by the Committee Chairman 
or by any other Member of the Committee designated by him in writing. 

5. All witnesses at public or executive hearings who testify to mat- 
ters of fact shall be sworn. 

6. Counsel retained by any witness and accompanying such witness 
shall be permitted to be present during the testimony of such witness at 
any public or executive hearing, and to advise such witness while he is 
testifying, of his legal rights; but this shall not be construed to excuse a 
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witness from testifying in the event his counsel is ejected for contumacy 


or disorderly conduct; nor shall this rule be construed as authorizing coun- 
sel to coach the witness, answer for the witness, or put words in the wit- 
ness’ mouth. The failure of any witness to secure counsel shall not excuse 
such witness from attendance in response to subpena. 

7. Any witness desiring to read a prepared or written statement in 
executive or public hearing shall file a copy of such statement with the 
counsel or Chairman of the Committee 24 hours in advance of the hearing 
at which the statement is to be presented. The Committee shall determine 
whether such statement may be read or placed in the record of the hearing. 

8. A witness may request, on grounds of distraction, harassment, 
or physical discomfort, that during his testimony, television, motion picture, 
and other cameras and lights shall not be directed at him, such request to 
be ruled on by the Committee Members present at the hearing. 

9. An accurate stenographic record shall be kept of the testimony 
of all witnesses in executive and public hearings. The Committee's record 
of his own testimony in executive session may be made available for inspec- 
tion by the witness or his counsel under Committee supervision; a copy of 
any testimony given in public session or that part of the testimony given by 
the witness in executive session and subsequently quoted or made part of 
the record in a public session shall be made available to any witness at his 
expense if he so requests. 

10. Interrogation of witnesses at Committee hearings shall be con- 
ducted on behalf of the Committee by Members and authorized Committee 
staff personnel. 

11. Any person who is the subject of an investigation in public hear- 
ings may submit to the Chairman of the Committee questions in writing for 
the cross-examination of other witnesses called by the Committee. With 
the consent of a majority of the Members of the Committee present and 
voting, these questions shall be put to the witness by the Chairman, by a 
Member of the Committee, or by Counsel of the Committee. 

12. Any person whose name is mentioned or who is specifically 
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identified, and who believes that testimony or other evidence presented at 
a public hearing, or comment made by a Committee Member, or Counsel, 
tends to defame him or otherwise adversely affect his reputation, may (a) 
request to appear personally before the Committee to testify in his own be- 
half, or, in the alternative, (b) file a sworn statement of facts relevant to 
the testimony or other evidence or comment complained of regarding him- 
self. Such request and such statement shall be submitted to the Committee 
for its consideration and action. | 

13. All testimony and actions taken in executive session shall be 
kept Secret and will not be released for public information, unless approved 
by a majority vote of the Committee. 

14. No Committee report or document shall be velbagea to the public 
in whole or in part without prior submission to and approval by a majority 
vote of the Committee. In case the Committee is unable to reach a unani- 


mous decision, separate views or reports may be presented and printed by 


any Member or Members of the Committee. 

15. All staff Members shall be confirmed by a aabany of the Com- 
mittee. After confirmation, the Chairman shall certify staff appointments 
to the Financial Clerk of the Senate, in writing. | 

16. A quorum for the transaction of business, except as otherwise 
provided herein, shall consist of four Members. | 

17. When a record vote is taken in Committee, on any resolution, 
motion, or other question, a Member who is unable to attend the meeting 
may submit his vote by proxy in writing. | 

Such proxy shall be addressed to the Chairman and / filed with the 
Chief Clerk. It shall be valid at the meeting or continuation of such meeting 
for which it is filed when it identifies the specific resolution, motion, or 
other question on which the Member wishes his vote to be recorded. Such 
proxy shall then be counted officially in the final tabulation of that vote. 
General proxies shall not be permitted. | 

The Chief Clerk shall insert all such proxies in the minutes of the 
meeting to which they are related as a permanent record. : 
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18. These rules may be modified, changed and supplemented, 
amended or repealed by a majority vote of the Committee, providing that 
when Congress is in session, 2 days’ written notice of such proposed 
change has been given to each Member and providing that when the Con- 
gress is in recess or adjournment, 10 days' written notice of such 
proposed change has been given to each Member. 

The Chairman submitted an amendment to the Select Committee's 
S. Res. 74 as follows: 


"RESOLVED, That Section 2 of S. Res. 74, Eighty -fifth Congress, 


first session, agreed to January 30, 1957 (establishing a select com- 
mittee to investigate certain matters pertaining to labor-management 
relations), ig amended by striking out the period at the end of sub- 
section (a) thereof and inserting in lieu thereof the following: 


‘governing standing committees of the Senate.’ " 


Following discussion, Senator McNamara moved that the Chairman 
be authorized to introduce the amendment, seconded by Senator Mundt, 


unanimously agreed to. 

The Chairman then stated that the Committee should have an official 
name. 

Senator McCarthy moved that it is the unanimous feeling of the Com- 
mittee that we are in no way curtailing or expanding our jurisdiction by 
deciding upon a name for the Committee, and that we realize that our 
authority is set forth in the resolution and not in the name. Withdrawn by 
Senator McCarthy. 

Following full discussion, Senator Goldwater moved that the name of 
the Committee be designated "Senate Select Committee on Improper Activ- 
ities in the Labor or Management Field" and that the motion of Senator 
McCarthy be added that in adopting this name it is the unanimous feeling 
of the Committee that we are in no way curtailing or expanding the power 
and authority of the Committee, and that power and authority is set forth 
in S. Res. 74 and there is no intention of affecting that by the name of the 
Committee. 

The Chairman asked for the vote and the original motion as amended 
was unanimously adopted as follows, "That the name of the Committee be 
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| 

"Senate Select Committee on Improper Activities in the Labor or Manage- 
ment Field,’ recognizing that it is the unanimous feeling of the Committee 
that we are in no way curtailing or expanding the power and authority of 
the Committee and that that power and authority is set forth in S. Res. 74, 
and there is no intention of affecting that by the name of the Committee.” 

The Chairman stated that he needed a nucleus of staff to get moving. 
He stated that he wished to transfer to the Select Committee from the Sen- 
ate Permanent Subcommittee on Investigations the Chief Counsel and the 
Chief Clerk, namely, Robert F. Kennedy and Ruth Young Watt. He stated 
that there was an investigator he might transfer also. 

Senator Ives said that if the Chief Counsel was placed on the Select 
Committee he should be fulltime and not working on another Committee. 
The Chairman said that Mr. Kennedy would supervise the Subcommittee at 
first. 

The Chairman stated that he had in mind to me the Subcom- 
mittee to vote to transfer all of the records pertaining to labor. 

Senator McCarthy inquired if the Chairman had in mind to get a 
Chief Counsel for the Investigating Subcommittee. The Chairman stated 
that he wanted to give Mr. Kennedy leave of absence from the Investigating 
Subcommittee as he did not want to remove him from his permanent job. 

Senator Mundt asked if an Acting Chief Counsel should be appointed 
for the Subcommittee. The Chairman stated that he was going to appoint one. 

Senator McCarthy stated that all members of the statt of the Sub- 
committee who have been transferred to the Select Committee should be 
given leave of absence. | 

The Chairman said that he wished to use some of the Subcommittee 
staff to look into a matter locally, as well as in Oregon, where the Com- 
mittee was almost ready for hearings. 

Senator McNamara questioned whether the Select Gominittes was 
going to start fresh. The Chairman stated that he did not feel that work 
developed by the Subcommittee should be duplicated and that he had in mind 
to have the files and investigations turned over to the Select Committee. 


70 


He explained that the Subcommittee would stay out of the picture as far as 
trying to investigate labor racketeering. Senator McNamara asked about 
the individuals cited for contempt on the Subcommittee, and the Chairman 
explained that they would have no connection with the Select Committee 
but be handled entirely by the Subcommittee. 

Senator McCarthy suggested that those who appeared before the In- 
vestigating Subcommittee and questioned the jurisdiction, might be called 
before the Select Committee to see whether they would still maintain that 
the Congress as a whole had no right to ask them questions. 

Senator Ervin moved that the Select Committee request the Senate 


Permanent Subcommittee on Investigations of the Senate Committee on 
Government Operations and the Senate Committee on Labor and Public 
Welfare to make available to it any information which they may have col- 
lected relative to the field that this Committee is authorized to investigate. 
Seconded by Senator McCarthy. Senator Ives suggested "all information.” 


The motion as amended was seconded by Senator McCarthy and was unani- 
mously adopted as follows. It was moved that this Committee request the 
Senate Permanent Subcommittee on Investigations and the Senate Commit- 
tee on Labor and Public Welfare make available to it all information which 
they may have collected relating to the field that this Committee is author- 
ized to investigate. 

Senator McCarthy moved that the three individuals, Robert Ken- 
nedy , Chief Counsel; Ruth Young Watt, Chief Clerk; and Nicholas Lopes, 
Investigator, be confirmed as employees of the Select Committee, and that 
they not be considered as having been discharged from the Investigating 
Committee but merely taking a leave of absence and be on the payroll of 
this Committee while that leave of absence continues. Seconded by Senator 
Ives. Unanimously carried. 

Senator McCarthy stated that inasmuch as the Committee had to 
move rapidly in getting a staff together, it would be impossible to call a 
meeting of the Committee each time the Chairman hired an individual. 

He stated that the rules, of course, provided, that the Committee must 
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confirm anyone hired by the Chairman and he did not wish to have it changed. 
He moved that the Chairman be empowered to employ such staff members 

on a temporary basis as he saw fit, until such time as he had a meeting of 
the Committee to have their confirmation or rejection. Seconded by Sen- 
ator McNamara. Motion carried. 

The Committee recessed at 12:10 p.m. to resume at 2:00 p.m. the 
same day. The afternoon session convened at 2:20 p.m., the Chairman 
presiding. Also present were Senators Ives, McNamara, and Goldwater, 
together with Robert F. Kennedy and Ruth Young Watt, Chief Clerk. 


The Chairman said he would like to give a general statement to the 
press. 


Senator Ives suggested that he be empowered at all times to give 


a resume, 

Mr. Kennedy briefed the Members on the cases developed to date 
in Philadelphia, New York, Los Angeles, and Portland, Oregon. Mr. Ken- 
nedy stated that the Portland case was about ready for hearings. 


The Committee adjourned at 3:15 p.m. 
Respectfully submitted | 


/s/ Ruth Young Watt 


[Filed Aug. 18, 1961] 
GOVT'S EXHIBIT NO. 5 
:. UNITED STATES OF AMERICA 


CONGRESS OF THE UNITED STATES 
L 1139 


oe 


To - Rock Creek Plaza, Inc. (Woodner Hotel), 
Washington, D.C., GREETING: 


PURSUANT to lawful authority, YOU ARE HEREBY COMMANDED 
to appear before the SENATE SELECT Committee on IMPROPER ACTIV- 
ITIES IN THE LABOR OR MANAGEMENT FIELD of the Senate of the United 
States, on 1st August, 1957, at forthwith o'clock, at their committee room 
101 Senate Office Building, then and there to testify what you may know 
relative to the subject matters under consideration by said committee. 
Full details of the accounts at the Woodner of the Teamsters Union #743, 
Chicago, Dlinois and of Teamsters Union 2741 Trumbull, Detroit, Michigan 
from May thru July 1957. 

HEREOF FAIL NOT, as you will answer your default under the 
pains and penalties in such cases made and provided. 

To Staff to serve and return. 

Given under my hand, by order of the committee, 
this 1st day of August, in the year of our Lord 
one thousand nine hundred and fifty-seven. 


/s/ John L. McClellan 
Chairman, Senate Select Committee on Improper 
Activities in the Labor or Management Field. 


1 August, 1957. 
I made service of the within subpena by personal service on Ed 
Jasen, General Manager of the within-named corporation, at the Woodner 
3636 - 16th St., N.W., Washington, D.C. at 10 o'clock a.m., on the 1st day 
of August, 1957. 


/s/ John Cye Cheasty 


[Filed Aug. 18, 1961] GOVT'S EXHIBIT NO. 6 


UNITED STATES OF AMERICA 


CONGRESS OF THE UNITED STATES 
| L-3935 


To ~- The Woodner 
3636 - 16th Street, N.W. 
Washington, D. C., GREETING: 


PURSUANT to lawful authority, YOU ARE HEREBY COMMANDED 
to appear before the SENATE SELECT Committee on IMPROPER ACTIV- 
ITIES IN THE LABOR OR MANAGEMENT FIELD of the Senate of the United 
States, on forthwith, at their committee room 101 Senate Office Building, 
Washington, D. C., then and there to testify what you may know relative to 
the subject matters under consideration by said committee, and produce 
your records and all related documents from January 1, 1958 to date cover- 
ing all members of the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, including but not limited to the 
following: registration cards, reservation cards, restaurant and bar checks, 
local and long-distance toll tickets, cash advances and all cash payout slips 
for service or merchandise. 

HEREOF FAIL NOT, as you will answer your default under the pains 
and penalties in such cases made and provided. | 
To.... to serve and return. 

Given under my hand, by order of the committee, 
this 20th day of May, in the year of our Lord 
one thousand nine hundred and fifty-eight. 


/s/ John L. McClellan 
Chairman, Senate Select Chamiies on Improp- 
er Activities in the Labor or Mareeement Field. 
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20 May, 1958 
I made service of the within subpena by personal service the within- 
named Woodner Hotel, at 3636 - 16th St., N -W., Mr. George White Resident 
Auditor, at 5:01 o'clock p.m., on the twentieth day of May, 1958. 
/s/ Michael J. McInerney 


[Filed Aug. 18, 1961] 
GOVT'S EXHIBIT NO. 7 


UNITED STATES OF AMERICA 
CONGRESS OF THE UNITED STATES 


——— 


To - Woodner Hotel 
Washington, D.C., GREETING: 


PURSUANT to lawful authority , YOU ARE HEREBY COMMANDED 
to appear before the SENATE SELECT Committee on IMPROPER ACTIV- 
ITIES IN THE LABOR OR MANAGEMENT FIELD of the Senate of the United 
States, on forthwith, at their committee room 101 Senate Office Building, 
Washington, D. C., then and there to testify what you may know relative to 
the subject matters under consideration by said committee, and produce 
all your records for the period January 1, 1950 to date including but not 
limited to registration cards, folios, telephone toll slips, restaurant and 
bar charges, records of cash disbusements, correspondence and all related 
documents, regarding William E. Bufalino. 

HEREOF FAIL NOT, as you will answer your default under the pains 
and penalties in such cases made and provided. 

To Michael J. McInerney to serve and return. 

Given under my hand, by order of the committee, 
this 11th day of August, in the year of our Lord 
one thousand nine hundred and fifty-eight. 


/s/ John L. McClellan 
Chairman, Senate Select Committee on Improp- 
er Activities in the Labor or Management Field. 


4368 


11 August, 1958 
I made service of the within subpena by personal service the within- 
named Woodner Hotel, at 12:30 o'clock p.m., on the eleventh day of August, 
1958. 
/s/ Michael J. McInerney 


[Filed Aug. 18, 1961] GOVT'S EXHIBIT NO. 8 


UNITED STATES OF AME RICA 
CONGRESS OF THE UNITED STATES 
abe 
To - Woodner Hotel, GREETING: | 
PURSUANT to lawful authority, YOU ARE HEREBY COMMANDED 
to appear before the SENATE SELECT Committee on IMPROPER ACTIV- 
ITIES IN THE LABOR OR MANAGEMENT FIELD of the Senate of the United 
States, forthwith, at their committee room 101 Senate Office Bldg., Wash., 
D.C., then and there to testify what you may know relative to the subject 
matters under consideration by said committee, and produce all your re- 
cords for the period January 1, 1955 to the present for the William Scott 
Stewart and Benjamin Dranowor Drano. This includes but is not limited 
to registration cards, folios, telephone toll slips, restaurant and bar charges, 
cash disbursements, correspondence and all related documents. 
HEREOF FAIL NOT, as you will answer your default under the pains 
and penalties in such cases made and provided. 
To [Michael J. McInerney] to serve and return. : 

Given under my hand, by order of the committee, 
this fifteenth day of September, in the year of 
our Lord one thousand nine hundred and fifty- 
eight. | 


/s/ John L. McClellan 
Chairman, Senate Select Committee on Improper 
Activities in the Labor or Management Field. 


4508 
17 September, 1958. 

I made service of the within subpena by personal service the 
within-named Woodner Hotel, at 3636 - 16th St., N.W., Washington, D.C., 
at 10:28 o'clock a.m., on the seventeenth day of September, 1958. 

/s/ Michael J. McInerney 


[Filed Aug. 18, 1961] 
GOVT'S EXHIBIT NO. 9 


UNITED STATES OF AMERICA 


CONGRESS OF THE UNITED STATES 
L-5405 


To - The Woodner Hotel, GREETING: 

PURSUANT to lawful authority, YOU ARE HEREBY COMMANDED 
to appear before the SENATE SELECT Committee on IMPROPER ACTIV- 
ITIES IN THE LABOR OR MANAGEMENT FIELD of the Senate of the United 
States, forthwith at their committee room 101 Senate Office Bldg., Wash., 
D.C., then and there to testify what you may know relative to the subject 
matters under consideration by said committee, and produce the folio and 
local toll tickets for Benjamin J. Dranow, aka Drano for the period October 
1 and 2, 1958 together with any data pertaining to his reservation or billing. 

HEREOF FAIL NOT, as you will answer your default under the pains 
and penalties in such cases made and provided. 

To Michael J. McInerney to serve and return. 

Given under my hand, by order of the committee, 
this twenty-second day of October, in the year 
of our Lord one thousand nine hundred and 
fifty-eight. 


/s/ John L. McClellan 
Chairman, Senate Select Committee on Improper 
Activities in the Labor or Management Field. 


5048 


20 Oct ober, 1958. 
I made service of the within subpena by personal service the within- 
named Woodner, Don R. White, Auditor, at 3:30 o'clock p.m., on the twen- 
tieth day of November, 1958. 


/s/ Michael J. McInerney 


[Filed Aug. 18, 1961] GOVT'S EXHIBIT NO. 10 


UNITED STATES OF AMERICA 
CONGRESS OF THE UNITED STATES 


To - The Woodner Hotel, GREETING: 
PURSUANT to lawful authority, YOU ARE HEREBY COMMANDED 
to appear before the SENATE SELECT Committee on IMPROPER ACTIV- 
ITIES IN THE LABOR OR MANAGEMENT FIELD of the Senate of the United 
States, forthwith, at their committee room 101, Senate Office Bldg., then 
and there to testify what you may know relative to the subject matters under 
consideration by said committee. And produce all your records for the 
period January 1, 1957, to date, including but not limited to folios, registra- 
tion cards, restaurant and bar charges, telephone toll slips, and all records 
of cash disbursements for John Cunningham, M. Herman, and William Presser. 
HEREOF FAIL NOT, as you will answer your default under the pains 
and penalties in such cases made and provided. ; 
To Michael J. McInerney to serve and return. 
Given under my hand, by order of the committee, 
this 10th day of November, in the year of our 
Lord one thousand nine bameired and fifty-eight. 


/s/ John L. McClellan 
Chairman, Senate Select Committee on Improper 
Activities in the Labor or Management Field. 


7519 
| 


_ 10 Nov., 1959 
I made service of the within subpena by personal service on E. 
Jasen, Mgr of the within-named Woodner, at The Woodner,, at 2:10 o'clock 
p.m., on the tenth day of November, 1958. 
/s8/ Michael J. Melnerney 


[Filed Aug. 18, 1961] 
GOVT'S EXHIBIT NO. 11 
UNITED STATES OF AMERICA 


CONGRESS OF THE UNITED STATES 
L-5497 


—_————_—_— 


To - The Woodner Hotel a/s Rock Creek Plaza, Inc. /s/ M.J.Mcl. 
Washington, D. C., GREETING: 


PURSUANT to lawful authority, YOU ARE HEREBY COMMANDED 
to appear before the SENATE SELECT Committee on IMPROPER ACTIV- 
ITIES IN THE LABOR OR MANAGEMENT FIELD of the Senate of the United 
States, forthwith, at their committee room 101 Senate Office Building, Wash- 
ington, D.C., then and there to testify what you may know relative to the 


subject matters under consideration by said committee, and produce all 
records of bills paid by the International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America for the period from Jan. 1, 


1958 to the present time, including but not limited to registrations of John 
Cunningham, Moss Herman, Wm. Bufalino, George Fitzgerald, James R. 
Hoffa, Harold Gibbons, Roland McMasters, Richard Kavner, Pete Saffo, 
etc., and also all records of telephone charges and calls made as well as 
restaurant charges and other miscellaneous charges. 

HEREOF FAIL NOT, as you will answer your default under the pains 
and penalties in such cases made and provided. 

To [Michael J. McInerney] to serve and return. 

Given under my hand, by order of the committee, 
this 8th day of January, in the year of our Lord 
one thousand nine hundred and fifty-nine. 

/s/ John L. McClellan 
Chairman, Senate Select Committee on Improper 
Activities in the Labor or Management Field. 

5216 
9 Jun, 1958. 

I made service of the within subpena by personal service the within- 
named Rock Creek Pla a Inc. (Mr. Jasen) at 3636 - 16th St., N.W., Wash- 
ington, D. C., at 9:23 o'clock a.m., on the ninth day of January, 1959. 

/s/ Michael J. McInerney 


[Filed Aug. 18, 1961] GOVT'S EXHIBIT NO. 12 


UNITED STATES OF AMERICA 


CONGRESS OF THE UNITED STATES | 
| L-6148 


To - THE WOODNER 
3636 Sixteenth Street, N.W. 
Washington, D.C., GREETING: 


PURSUANT to lawful authority, YOU ARE HEREBY COMMANDED 
to appear before the SENATE SELECT Committee on IMPROPER ACTIV- 
ITIES IN THE LABOR OR MANAGEMENT FIELD of the Senate of the United 
States, FORTHWITH at their committee room 101 Senate’ Office Building, 
Washington, D.C., then and there to testify what you may know relative to 
the subject matters under consideration by said committee, and produce 
all your records for the period January 1, 1959 to date for John Cunningham 
and Moss Herman. These records are to include folios , registration cards, 
local and long-distance telephone slips, and all information relative to the 
billing of the above accounts. Forthwith production of the folios and billing 
information will suffice. The remaining material may be delivered at a 
later date. 

HEREOF FAIL NOT, as you will answer your default under the pains 
and penalties in such cases made and provided. 

To [Michael J. McInerney] to serve and return. 

Given under my hand, by order of the committee, 
this 2nd day of February, in the year of our 
Lord one thousand nine hundred and fifty-nine. 


/s/ John L. McClellan 
Chairman, Senate Select Committee On Improper 
Activities in the Labor or Management Field. 


7470 


_ [February 3, 1959 
I made service of the within subpena by personal service on E. 
Jasen, the within-named Woodner, at The Woodner, at 10: 15 o'clock a.m., 


on the third day of February, 1959. 
/s/ M. J. McInerney 


—— 


[Filed Aug. 18, 1961] 
GOVT'S EXHIBIT NO. 13 


UNITED STATES OF AMERICA 
CONGRESS OF THE UNITED STATES 


To - THE WOODNER AND/OR ROCK CREEK PLAZA, INC. 
GREETING: 

PURSUANT to lawful authority, YOU ARE HEREBY COMMANDED 
to appear before the SENATE SELECT Committee on IMPROPER ACTIV- 
ITIES IN THE LABOR OR MANAGEMENT FIELD of the Senate of the United 
States, forthwith, then and there to testify what you may know relative to 
the subject matters under consideration by said committee., and produce 
all folios pertaining to Harry or Sam Matinsky, Edward Raff, and Sam 
Browarnick, all of whose accounts were transferred to Moss Herman, and 
folios and all long distance toll calls of Moss Herman from January 1, 1958, 
to date. 

HEREOF FAIL NOT, as you will answer your default under the pains 
and penalties in such cases made and provided. 

To [Michael J. McInerney] to serve and return. 

Given under my hand, by order of the committee, 
this 10th day of March, in the year of our Lord 
one thousand nine hundred and fifty-nine. 


/s/ John L. McClellan 
Chairman, Senate Select Committee on Improper 
Activities in the Labor or Management Field. 


11 March, 1959 


I made service of the within subpena by personal service on Mr. 
Jasen, the within-named The Woodner, at 11:30 o'clock a.m., on the eleventh 
day of March, 1959. 


/s/ Michael J. McInerney 


[Filed Aug. 18, 1961] GOVT'S EXHIBIT NO. 14 


UNITED STATES OF AMERICA 
CONGRESS OF THE UNITED STATES 


To - THE WOODNER 
WASHINGTON, D.C., GREETING: 


PURSUANT to lawful authority, YOU ARE HEREBY COMMANDED 
to appear before the SENATE SELECT Committee on IMPROPER ACTIV- 
ITIES IN THE LABOR OR MANAGEMENT FIELD of the Senate of the United 
States, forthwith, at their committee room 101, Senate Office Bldg., Wash- 
ington, D. C., then and there to testify what you may know relative to the 
subject matters under consideration by said committee. And produce your 
records for the period from January 1, 1957, to the present time , including 
but not limited to Frank Chavez and Jimmie Landriazini; also, all original 
records of local and long-distance calls charged to the hotel telephone as 
well as all restaurant, valet, drug store and other charges made to all guests 
during this period. | 

HEREOF FAIL NOT, as you will answer your default under the pains 
and penalties in such cases made and provided. ! 

To [Michael J. McInerney] to serve and return. 

Given under my hand, by order of the committee, 
this 11th day of March, in the year of our Lord 
one thousand nine hundred and fifty-nine. 


/s/ John L. McClellan 
Chairman, Senate Select Cominittee on Improper 
Activities in the Labor or vi eoucmaaas Field. 


11 Mar., 1959. 
I made service of the within subpena by personal service on E. 
Jasen, Mgr. the within-named The Woodner, at 3:37 o'clock p.m., on the 
eleventh day of March, 1959. : 
/s/ Michael J. Mcinerney 
| 


[Filed Aug. 18, 1961] 
GOVT'S EXHIBIT NO. 15 


UNITED STATES OF AMERICA 


CONGRESS OF THE UNITED STATES 
L-6954 


—— 


To - ROCK CREEK PLAZA, INC., 
THE WOODNER 
WASHINGTON, D.C., GREETING: 


PURSUANT to lawful authority , YOU ARE HEREBY COMMANDED 
to appear before the SENATE SELECT Committee on IMPROPER ACTIV- 
ITIES IN THE LABOR OR MANAGEMENT FIELD of the Senate of the United 
States, on Wednesday, April 8, 1959, at 9:30 o'clock a.m., at their committee 
room 101, Senate Office Building, Washington, D.C., then and there to testify 
what you may know relative to the subject matters under consideration by 
said committee, and produce all complete records relating to telephone calls 
made by any of the following-listed guests or charged to them or made on 
their behalf during the period from Jan. 1, 1958 to the present time, including 
telephone calls which were charged to the International Brotherhood of Team- 
sters, Chauffeurs , Warehousemen & Helpers of America or any organizational 
unit thereof: James R. Hoffa, Harold Gibbons, James Cross, Joseph Konowe, 
William Bufalino, George Fitzgerald, Bert Brennan, Robert Holmes, Roland 
McMaster, Benjamin Dranow, Max Stern, Abe Gordon, James O' Rourke, John 
Cunningham, Moss Herman, Sam Browonick, and Tony Provenzano. 

HEREOF FAIL NOT, as you will answer your default under the pains 
and penalties in such cases made and provided. 

To [Michael J. McInerney] to serve and return. 

Given under my hand, by order of the committee, 
this 2ND day of APRIL, in the year of our Lord 
one thousand nine hundred and FIFTY-EIGHT 


/s/ John L. McClellan 
Chairman, Senate Select Committee on Improper 
Activities in the Labor or Management Field. 


3 April, 1959 


I made service of the within subpena by personal service on Mr. Ed 
Jasen of the within-named Rock Creek Plaza Inc., at 3636 - 16th St., N.W., 
Washington, D. C. at 12:06 o'clock p.m., on the third day of April, 1959. 
/s/ Michael J. McInerney 


[Filed Aug. 18, 1961] GOVT'S EXHIBIT NO. 16 
UNITED STATES OF AMERICA ! 
CONGRESS OF THE UNITED STATES 


L-7050 


To - MRS. SALLY HUCKS 
WASHINGTON, D.C., GREETING: 


PURSUANT to lawful authority, YOU ARE HEREBY COMMANDED 
to appear before the SENATE SELECT Committee on IMPROPER ACTIV- 
ITIES IN THE LABOR OR MANAGEMENT FIELD of the Senate of the United 
States, on Friday, April 10, 1959, at 9:30 o'clock a.m., at their committee 
room 101, Senate Office Building, Washington, D .C., then and there to 
testify what you may know relative to the subject matters /under considera- 
tion by said committee. 
HEREOF FAIL NOT, as you will answer your default under the pains 
and penalties in such cases made and provided. 
To [Michael J. McInerney] to serve and return. 
Given under my hand, by order of the committee, 
this 8th day of April, in the year of our Lord 
one thousand nine hundred and fifty-nine. 


/s/ John L. McClellan 
Chairman, Senate Select Committee on Improper 
Activities in the Labor or Management Field. 


6151 


9 April, 1959 
I made service of the within subpena by personal service the within- 
named Mrs. Sally Hucks, at The Woodner, 3636 - 16th St,, N.W., Washing- 
ton, D.C. (Third floor telephone office.) at 10:50 o'clock a.m., on the ninth 
day of April, 1959. | 
/s/ Michael J. McInerney 


[Filed Aug. 18, 1961] 
GOVT'S EXHIBIT NO. 17 
UNITED STATES SENATE 


*** Select Committee On Improper Activities 
In The Labor Or Management Field 


* x * 
April 10, 1959 


The Honorable John L. McClellan, Chairman 

Senate Select Committee on Inproper Activities 
in the Labor or Management Field 

United States Senate 

Washington 25,D.C. 


Dear Senator McClellan: 
Pursuant to Rule 3 of the Rules of Procedure adopted by the Senate 
Select Committee on Improper Activities in the Labor or Management Field, 
you have my permission, as Vice Chairman, to conduct Executive hearings 
for the purpose of receiving subpoenaed records relating to the Coin Mach- 
ine Operators and International Brotherhood of Teamsters on this date, 
without a quorum of two Members. 


Sincerely yours, 
/s/ Karl E. Mundt 
Vice Chairman 


[Filed Aug. 18, 1961] 
GOVT'S EXHIBIT NO. 128A 


THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE COURT RESUMES ITS SESSION PURSUANT TO ADJOURNMENT: 
HONORABLE JOHN J. SIRICA, PRESIDING 


On the 30th day of October, 1958, a number of persons heretofore 
examined as to their competency for Grand Jury Duty are found duly 
qualified, come into Court at ten o'clock A.M., whereupon the following 
persons are accepted as members of the Grand Jury for the November 
Term, 1958. 


Mrs. Virginia L. Abrams 1056 Quebec Pl. N.W. 
Arthur Allen 404 Jefferson St. N.E. 
William J. Ashton 3810 Albemarle St. N.W. 
Mrs. Linda G. Belt 4811 - 4th St. N.W. #3 
Miss Helen M. Botts 945 O St. N.W. | 
Harold L. Burk 2737 Devonshire Pl. N.W. #9 
George H. Chambers 846 - 52nd St. N.E. 
Mrs. Elizabeth A. Clements 425 Evarts St. N.E. #3 
Miss Mary E. Corley 2726 - 28th St. N.E, 
Herman T. Cronemeyer 4008 - Ist Pl. S.W. 
Mrs. Beatrice B. Greene 1026 Irving St. N.E, 
Mrs. Ruth B. Johnson 1829 - 9th St. N.W.. 
George H. Kelley 2818 PSt.N.W. | 
Armund M, Horsmo 3400 - 39th St. N.W. 
Claude A. Madison 743 Newton Pl. N.W. 
William L. Magwood 48 W. St. N.W. 
Harry F. Meyers 1320 Nicholson St. N.W. #202 
Herbert L. Moore 1319 You St.S.E. 
Oscar H. Parham 2920 - 26th St. N.E, 
Samuel Phillips 65 Gallatin St. N.W. 

Miss Delores T. Rucker 3515 - 21st St. S.E, #203 
Mrs. Gyda Schaffert 2651 - 16th St. N.W. #611 
Mrs. Thelma P. Thomas 4123 - 45th St. N.W. 


and thereupon Harold L. Burk is sworn as Foreman of the Grand Jury, and 
William J. Ashton is sworn as Deputy Foreman of the Grand Jury, and the 

others, members of the Grand Jury duly sworn; whereupon William Murphy 
and Charles Spruitt are sworn as bailiffs to the Grand Jury; whereupon the 


Grand Jury was sworn on the 4th day of November, 1958; Judge John J. 


Sirica, Presiding. 


JOHN J. SIRICA 
Presiding Judge of Criminal No. One. 


A TRUE COPY 
TEST: HARRY M. HULL, Clerk 
HARRY M. HULL, Clerk By - /s/ Hugh E. Kline 


By - /s/ Mabel R. Houston epu ial 
eputy Clerk | 
E, Sanche - V. Simkalo 


ici porter 
Criminal Divisidn No. One 


NOVEMBER 1958 


[Filed Aug. 18, 1961] 

GOVT'S EXHIBIT NO. 128B 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HONORABLE JUDGE JAMES W. MORRIS, PRESIDING 


On this 9th day of May, 1960, the Grand Jury Sworn in on November 
4, 1958, were discharged from further service. 


By the Direction of the Court: 
JAMES W. MORRIS, Judge 
A TRUE COPY 
TEST: HARRY M. HULL, Clerk 
HARRY M. HULL, Clerk By: /s/ H. Kline 


By - /s/ R. M. Stearns eputy Clerk 
eputy Cierk 


[Filed Aug. 18, 1961] 
GOVT'S EXHIBIT No. 129 


Grand Jury UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE UNITED STATES ) REPORT TO UNITED STATES DISTRICT 
COURT HOUSE 

Between 3rd Street & John Marshall Place 
In Re possible violation and on Constitution Ave., N.W. ROOM 3812 
18 U.S.C. 1505 Washington, D.C. 


vs. 


The President of the United States to - Josephine Freed -Personally 
Apt. 107, 1630 Park Road ,N.W. 
Washington, D. C. 


or 


Woodner Hotel 
3636 16th Street, N.W. 
Washington, D.C. 


You are hereby commanded to attend before the Grand Jury of said 


87 


Court on Thursday the 23rd day of July , 1959, at 10:00 o'clock A.M., io 
testify on behalf of the United States, and not depart the Court without leave 
of the Court or District Attorney. 

WITNESS: The Honorable Judge Letts, Chief Judge of said Court, 
this 16th day of July, 1959. | 
Er ree HARRY M, HULL, Clerk 


Attorney for Department of By: /s/ Eliz. Phillips, Deputy Clerk 
Justice 


[Filed Aug. 18, 1961] GOVT'S EXHIBIT NO. 130 


The President of the United States to - Mildred J. Price Woodner 
Apt.-6 > 209-Vallep Avenue,-S5. 
Washington >D.-€:- 


- Mildred P. Hart 
4906 Dent St., S. E. 
Bradbury Park, Md. 


You are hereby commanded to attend before the Grand Jury of said 
Court on Wednesday the 16th day of September, 1959, at 10: 00 o'clock A.M., 
to testify on behalf of the United States , and not depart the Sour without 
leave of the Court or District Attorney. 

WITNESS: The Honorable David A. Pine, Chief Judge of said Court, 
this 9th day of September, 1959. 
HARRY M. HULL, a 
By: /s/ Laurence Proctor, Deputy Clerk 


Plato Cacheris 
Attorney for Department of Justice 


[Filed Aug. 18, 1961] 
GOVT'S EXHIBIT 131 


Grand Jury UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE UNITED STATES ) REPORT TO UNITED STATES DISTRICT 

) COURT HOUSE 

) Between 3d Street and John Marshall Place 
In re possible violation ) and on Constitution Avenue, NW. ROOM 3812 
18 U.S.C. 1503; 18 U.S.C. 1505; ) Washington, D.C. 

18 U.S.C. 371; 18 U.S.C.1621 ) 


vs. 


The President of the United States to - Josephine ¥. Freed -Personally 
1630 Park Road, N.W. 
Washington, D.C. 
or 
The Woodner 
3636 16th Street, N.W. 
Washington, D.C. 


You are hereby commanded to attend before the Grand Jury of said 
Court on Wednesday the 20th day of January, 1960, at 10:00 o'clock A.M., 
to testify on behalf of the United States, and not depart the Court without 
leave of the Court or District Attorney. 
WITNESS: The Honorable David A. Pine, Chief Judge of said Court, 
this 14th day of January, 1960. 
HARRY M. HULL, Clerk. 
By: /s/ Alan B. David, Deputy Clerk 


Plato Cacheris 
Attorney for Department of Justice 


{Filed Aug. 18, 1961] 


The President of the United States to - Mrs. Barbara Stortzum - By Copy 
4954 Deal Drive S. E. 
Washington 21,D.C. 


You are hereby commanded to attend before the Grand Jury of said 
Court on Wednesday the 24th day of February, 1960, at 10: 00 o'clock A -M., 
to testify on behalf of the United States, and not depart the Court without 
leave of the Court or District Attorney. | 

WITNESS: The Honorable David A. Pine, Chief Suiige of said Court, 
this 15th day of February, 1960. 


HARRY M. HULL, Clerk. 


By: John J. Fleming’ 
Deputy Clerk 


Plato Cacheris 
Attorney for Department of Justice 


[ PAID] 
[Filed Aug. 18, 1961] DEFENDANT HUCKS' EXHIBIT NO. 123 


NORTHWEST ORIENT AIRLINES * * * | NO. S$ 11732 
Full Name - William R. Hucks 


i a 
Street No. - 429 Belleview Dr. Monthly Rent Tele.No.. How Long 
Falls Church Va. $106.00 JE 4 6588) 4 yrs. 


* * * * | om 


mm 
Employed By - How Long _— Position Salary 

CIA U.S. Govt. 9 yrs Research Analyst $11,000.00 
Spouse Employed By How Long Position | Salary 

Rock Creek Plaza Corp 3 Chief Operator __ $4,000.00 
Other Income - None * * * _* 
Bank Account - Security Bank Branch | 

1st Citizens - Alexandria _X - Checking pn eies 


Relative - Not Living With Applicant Address 
Son - Richard Hughes 206 E. 60th St, New York 22, NY 


__Son - Richard Hughes Se 
Relative - Not Living With Applicant Address 
Son - Randall B. Hucks Creston, Washington 


FIRMS WITH WHOM I HAVE CREDIT DEALINGS; INCLUDING ALL 
OBLIGATIONS NOW OWING 
Name — Address Bal. Owing Mo. Payment 
Security Bank K St at 15th Reference Mr. Kidwell. 
Gen. Elec. Credit Corp. 261 Constitution Ave, NW none 
Georges Wash. D.C. none 
Seaboard Finance Co. Silver Springs, Md. none 
Household Finance Co. Alexandria, Va. none 


Should any credit refund of any kind or nature become due the undersigned 
applicant, then the undersigned hereby irrevocably authorizes and directs 
Northwest Airlines, Inc., or the holder of the installment contract, as the 
case may be, to apply such refund credit to installment payments last due 


under said installment contract. 


J CERTIFY THAT THE ABOVE INFORMATION IS CORRECT AND 
COMPLETE /s/ William R. Hucks 
X-i1. X-1. 


Si ee 
Name of Passengers Date of Departure Ticket Amount - - - 986.50 
Mr. & Mrs. Wm R. Hucks Dec. 9, 1958 Down Payment - - - 186.50 
* * * Unpaid Balance- 
Form Ticket No. Origin Destination Fare I.P. Differential 
0121 303744 )- DCA Honolulu DCA $493.25 Amt of Contract 
0124 126549 ) HNL ; No. Months” - 
0121 303745) - DCA Honolulu DCA 493.25 Monthly Payment- - 72.00 
0124 126550 ) HNL 
NORTHWEST ORIENT AIRLINES No. S 11732 
Installment Contract 1958... 


Decembex,9 , 


$864.00 ¥ 


~ 


In consideration of the sale on the installment plan of air transportation and/ 
or related services the undersigned jointly and severally promise and agree 
to pay to NORTHWEST AIRLINES, INC., or order, in lawful money of the 
United States, the sum of Eight Hundred Sixty Four and No/100 Dollars, in 
12 monthly installments, payable $72.00 per month on the 20th day of each 
successive month commencing January 20, 1959, until fully paid. In case 
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default occurs in the payment of any installment or portion thereof when 
due hereunder, the entire unpaid balance of this contract shall at the option 
of the holder hereof become immediately due and payable without notice. 
Any installment or amount not paid when due hereunder shall bear interest 
thereafter at maximum rate allowed by law. Each maker, co-maker, en- 
dorser, surety and guarantor guarantees payment hereof, and waives de- 
mand, presentment, protest and notice of dishonor and further waives 
all benefit of valuation, appraisement, homestead and other exemption laws 
where such waiver is permitted by law, and in event of default agrees to 
pay all costs and expenses of collection, including reasonable attorneys' 


fees, as permitted by law. This contract is governed by the laws of the 


place where the contract is executed. 
/s/ P.D. Taylor, Witness /s/ William R. Hucks © 


| 
[Filed Aug. 18, 1961] DEFENDANT HUCKS' EXHIBIT 124 


[Defendant Hucks' Exhibit No. 124 is identical to Defendant Hucks' Exhibit 
No. 123 as stated herein; except "Installment Contract” is omitted on 124.] 


April 13, 1959 
[Filed Aug. 18, 1961] DEFENDANT HUCKS EXHIBIT 125 


[Affidavit of Mrs. Mildred Price Hart, Violet Davis and Sally T. Hucks] 

Mrs. Hucks and Mrs. Davis were in the Telephone Department of 
The Woodner placing all the local and long distance records in boxes pre- 
paratory to sending them to Mr. Williamson for safe keeping since they 
did not wish to be responsible for them. At approximately 1:30 A.M. Mrs. 
Davis started around the end of the switchboard to go across the hall to 
the rest room. At the same time Millie Price, the night operator on duty 
was coming from the equipment room where she had gone for a drink. 
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She and Mrs. Davis arrived at the door simultaneously just as the door was 
thrown open and a man came striding in, forcing the operator to back up two 
or three steps to avoid being run into. The man said, Where is Mrs. Hucks en 
Mille Price said, "Who wants Mrs. Hucks 2?" The man said, "Bolena. Where 
is Mrs. Hucks.” 

At this moment Mrs. Hucks came from her desk around the corner 
of the switchboard and said, "Here lam.’ Mrs. Davis started to move past 
Mr. Bolena toward the door where a second man was standing. As she 
started Mr. Bolena put out his hand, forcibly restraining her from leaving 
the room and said, "You're Mrs. Davis.” Mrs. Davis said, "Who said lam 
Mrs. Davis?" Mr. Bolena said, "You're Mrs. Davis." Then Mrs. Hucks 
came on down the room and said, "She's only going to the rest room. If you 
want to go with her it's all righ " Mrs, Davis was permitted to leave the 
room. 

After Mrs. Davis left the room Mrs. Hucks turned to Mr. Bolena and 
told him that he was not allowed in the room without the Woodner attorney 
or a representative of management being present. Bolena said he was not 
going to leave the room until he got the records. At this time Mrs. Davis 


returned to the room. Mr. Bolena turned to her and said, "You have been 


burning records, isn't that so 2" Mrs. Davis said. ''Nc sir." Mrs. Hucks 
said, "We do not burn records." ’ 

Mrs. Hucks went to the switchboard and called Mr. Jason. As she 
moved toward the board, Mr. Bolena started to pass to get back of the boards. 
Mrs. Hucks was using the Supervisor's headset which has a long cord and 
stepped over to prohibit his passing beyond the front ofthe room. Mr. Bolena 
placed his hand upon her shoulder as if to force his way past. Again she told 
him that he was not to enter the room, touch anything, or examine anything 
without the permission of the attorney. At this time she reached Mr. Jason. 
When she told him what was happening he said to tell Mr. Bolena to get out. 
Mrs. Hucks said she could not do that because she was only the Chief Oper- 
ator and asked Mr. Jason to speak to Mr. Bolena. Then she gave Mr. Bolena 
her headset and he told Mr. Jason that he was not leaving without the tickets 
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because they were being burned. Mr. Jason spoke to Mrs. Hucks and told 
her to reach Mr. Williamson right away. He said Mr. Bolena was not to 
| 


search or pick up anything without the attorney being present. 
While Mrs. Hucks was trying to reach Mr. Williamson Mr. Bolena 
and another man were whispering together and looking at the book where the 


operators sign in, examing the pictures and trying to read the notcies on 
the switchboard. Mrs. Hucks told them that they would have to stand back. 

Mrs. Hucks called Mr. Marth and told him to find Mr. Williamson 
at once because there were some men down in the room wanting him at 
once. Mr. Marth said he would try to find him, Mrs. Hucks began calling 
everywhere for Mr. Williamson and finally located him. He said that he 
would come right out. He told Mrs. Hucks to tell Mr. Bolena to get out. 
Mrs. Hucks said that she could not order him out and would Mr. Williamson 
please talk to Mr. Bolena. Then Mrs. Hucks handed her headset to Mr. 
Bolena and after listening for 2a moment he began to shout and say that he 
was not leaving until he had searched this office and had all the records. 
Mr. Williamson asked for Mrs. Hucks. When she returned to the line he 
said she should call Mr. Jason and tell him he was to come down and stay 
until Mr. Williamson arrived. He said the men were not to touch anything 
until he arrived. Mrs. Hucks was to call the Security otticer to come down 
imme diately. 

Mr. Jason came down and sat in a chair which blocked the men from 
getting behind the boards. Ray Weiner, Security Officer and Rhee Walker, 
night bellman, came down and stood inside the door toward the switchboards. 
When Mr. Williamson arrived he told Mr. Bolena he was to leave immediate- 
ly unless he had a search warrant. Mr. Bolena said he did not have a search 
warrant and that he wasn't leaving because he had positive proof that records 
were being burned. Mr. Williamson said he knew better. That Mrs. Hucks 
and Mrs. Davis were only getting the records together in - boxes to send 
them to his suite for safe keeping. ! 

Another man with Mr. Bolena had a folder which had two tickets for 


house locals. Mrs. Hucks looked at them and one was for Kohler and the 
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other was for J. W. Company. They said they had come from the incinerator. 
The locals tickets were in boxes right beside the door where Mr. Bolena 


was standing. 
Mr. Bolena insisted that he look through the office and that he was 
going to take the records. Williamson then turned to Weiner and said, "Do 


you belong to the Police Department or are you with a private detective 
agency.” Weiner said, "Private Agency." Williamson then said, "Throw 
them out.” 

Mr. Bolena started down the hall with Mr. Williamson and then they 
returned and all of the men entered the room. 

Mr. Williamson said the three boxes by the door were local telephone 
calls he had promised the committee we would turn over on Saturday morn- 
ing and they were ready to go to his apartment to be kept for the Committee. 

Mr. Bolena and another man went around behind the board by the 
desks. He continued on behind the Hotel Board to the file cabinet which was 
locked. He demanded that the file be unlocked and while they were getting 
the key he opened all the backs of the hotel switchboard. When the file was 
opened he began to go through the drawers and take papers from them. 

Mrs. Hucks said the information in these files was miscellaneous 
charges which did not belong to the case. The charges were for apartment 
guests and concerned extra services such as moving phones, etc. Mr. Bolena 
was welcome to look at them but that they did not have any part of this. Mr. 
Bolena said he was taking them anyway. He went through every drawer in 
the file. Jason and Williamson stood to one side and watched. When he 
picked up the photostats of the tickets which had been turned over to the 
Committee , Mrs. Hucks told Mr. Williamson that they were the only records 
the hotel had of these tickets. It is not known if any of the sheets were taken. 
Mr. Bolena then came around in front of the boards and picked up the boxes 
which had long distance records and placed them on the cardboard boxes 
containing the locals tickets. He went through the file cabinet containing 
the operator's purses and headsets. Then he went back to the door and in- 
structed his men to pick up all the boxes and take them along. Mr. Bolena 
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walked out of the door with his hands full of records that he had pulled 
from the filing cabinet. Then one of the men walked up to Mr. Williamson 
and asked him if he was releasing these records to them, Mr. Williamson 
said, "I am not turning anything over to you. You have entered the room 
without a search warrant, you have gone through every file we have so when 
you leave you are not to come back and ask for any more records because 
we have tried to cooperate with you and now you have gotten all you came 
to get. I am not turning them over to you, you are taking them." : 

The man backed up and Mr. Bolena came back in the room and laid 
some papers on top of the boxes which had been stacked by the door. He 
turned to Mr. Williamson and said he would send for them in the morning 
and that he was to lock them in the next room and be totally responsible. 
Mr. Williamson said that Mr. Bolena had gone out of the room, returned 
and put some papers down, but he was not sure that Mr. Bolena had re- 
turned all the papers he had taken. He said he was going to have the bell- 
man and Ray Weiner take the records to his apartment and that they would 
be locked in his suite until he had further orders what to do with them. 
Mr. Williamson said he would not leave them in the room if he had to set 
them out in the hall and leave them. Then he told everyone not to speak 
further with the men. Mr. Bolena and his men then departed. 

Mr. Williamson and Mr. Jason stayed until Mr. Weiner and Rhea 
Walker had brought a cart and loaded the records on it. They then left 
but Mr. Weiner came back later and stayed in the Department until Mrs. 
Hucks and Mrs. Davis were ready to leave. He escorted them to the garage 
where they saw a man talking with the attendant. Mr. Weiner questioned 
the garage attendant who said that the man had told him he was a detective. 
Mr. Weiner got in the car with Mrs. Hucks and Mrs. Davis and rode up to 
16th Street where he left them and went back into the Hotel. 

Mrs, Hucks and Mrs. Davis drove down 16th Street and Mrs. Hucks 
thought that there was a car following them. On K Street they stopped at a 
station to have the windshield cleaned. At Pennsylvania Ayenue Mrs. Davis 


got out and took a streetcar to her home. Mrs. Hucks continued on her way 
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home across Memorial Bridge and up Shirley Highway. At a curve near 
the Pentagon a car with four men tried to pass, forcing Mrs. Hucks to the 


side of the road. She stepped on the gas and went ahead. The car continued 


to follow until she turned off Shirley Highway where she stopped at a Texaco 
station which was open and asked the attendant to call the police. He called 
the Alexandria police who came immediately and followed her to the Arling- 
ton County line where the Arlington Police took over and continued with her 
to her home. They went in and made sure that she was all right. 
. /s/ Millie Price (Mrs.) Mildred Price 
/s/ Violet A. Davis 
/s/ Sally T. Hucks, Chief Operator 
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[Filed Aug. 18, 1961] 
DEFENDANT HUCKS' EXHIBIT NO. 136 


C 909988 HONORABLE DISCHARGE 
from the 
UNITED STATES NAVY 

This is to certify that SARAH THURMON MARIOTTI a YEOMAN 
THIRD CLASS is HONORABLY DISCHARGED from the U. S. NAVAL PER- 
SONNEL SEPARATION CENTER, MEMPHIS, TENNESSEE and from the 
Naval Service of the United States this NINTH day of NOVEMBER 1945. 

This certificate is awarded as a Testimonial of Fidelity and Obed- 


ience. /s/ June Collison 


Lt(je) (W) USNR. 
OHIO WORLD WAR II 
COMPENSATION APPLIED By ati oy Commanding 
FOR - CLAIM No. 678290 


NRS CLEVELAND, OHIO 8-19-46: Reenlisted on board this station this 
date as Y3, USNR V-10, to serve for the duration of the present war 


and six months thereafter. /s/ F. O. Maugans 
: LTJG, USN. 
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HONORABLE DISCHARGE 
NAVY DEPARTMENT 
UNITED STATES OF AMERICA 


from the ! 
ARMED FORCES OF THE UNITED STATES OF AMERICA 


This is to certify that SARAH THURMON MARIOTTI A YEOMAN 
THIRD CLASS , WOMEN'S RESERVE was Honorably Discharged from the 
UNITED STATES NAVY on the 20th day of AUGUST 1948. This certificate 
is awarded as a testimonial of Honest and Faithful Service. 


/s/W.C. Brunson, CAPTAIN MC USN 
Medical Officer in Command 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,471 


SALLY T, HUCKS, APPELLANT 
ve 


UNITED STATES OF AMERICA, APPELLEE 


REPLY 
BRIEF OF APPELLANT 


A. APPELLEE HAS MISREPRESENTED THE FACTS. 

The frightening degree to which misstatement and distortion was 
indulged in by the prosecution at the appellant's trial and in Miscellane- 
ous Action No. 1660 in this Court has continued unabated, only slightly 
subdued, in the prosecution's brief. Further, the appellee's brief is 
left unsupported by a meager collection of inapposite cases. 

It is submitted that the only evidence which gives even surface 
appearance to damage to the appellant is testimony to the effect that 
she instructed several female co-workers in the telephone roam at 
The Woodner Hotel to "scramble" telephone numbers on the telephone 
slips (not under subpoena) relating to the Teamsters. ‘She denied issu- 
ing any such instructions and also denied ‘gcrambling." The women, all 
adults, admitted on the stand committing this crime (if it is a crime) 


but none of them was prosecuted. This aspect alone, being so gross, 


reduces the case to a tragic farce. 
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The above cannot be squared with the words of the Supreme Court 
which adjure that: "The United States Attorney is the representative : 
of not an ordinary party to a controversy, but of a sovereignty whose 
obligation to govern impartially is as compelling as its obligation to 
govern at all. . ." Berger v. United States, 29° U.S. 78 (193k). 

It must be painfully obvious from the record that this incred- 
ible case presents an attempt by the Javert-like prosecutors (whose 
salaries are paid by the citizens of this country) to "break down" 
Sally Hucks at all costs, because of her supposed knowledge of the 
affairs of the Teamsters Union through her position as Chief Telephone 
Operators of The Woodner. A subsidiary reason is that an effort was 
being made to cover-up the Bellino "break-in" (justify Bellino) which, 
it is submitted, was widely known on "Capitol Hill." | 

Sally Hucks is not a member of the Teamsters Union, never has 
been, and has nor had any interest in the controversy between McClellan 
Committee and the Teamsters Union. Her only union connection has been 
with the AFL-CIO which ousted the Teamsters Union. She is the unfortu- 
nate victim of a power fight. | 

As was pointed out in the appellant's brief, one of the seven 
co-workers referred to by appellee (Br. pg. lh, footnote w)¥ as 
testifying that Sally Hucks instructed them to "scramble telephone 
numbers, the witness Violet A. Davis, was earlier indicted with Sally 
Hucks, Criminal No. 1076-59, for violation of 18 U.S.C. 3m, 1°05 and © 


1£03 and later dropped as a defendant. The appellent contends the 


1/ "Br." refers to sppellee's brief. 
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indictment against Davis was dropped in exchange for testimony. It is 
submitted that the prosecutors, after l'affaire Davis, had a powerful 
lever for extracting testimony from the other women. 

And what about that testimony which appellee relegates to a 
footnote? 

In the first place, the appellee's brief gives the impression 
that great numbers of telephone siden’ were changed. Thousands of 
records (Tr. 1782-178) were studied by the FBI analyst Singman. Yet 
when nailed down, his testimony was that less than one in twenty long 
distance telephone slips relating to the Teamsters were irregular 
(either containing erasures or the original not matching the duplicate). 
It is submitted that this is a high average of pristine accuracy for 
telephone slips anywhere, as is supported by the fact that nearly all 
pencils have erasers. (See appellant's brief, pp. 8-12). 

Through all this hue and cry about changed records and study of 


them ene central truth stands out: No matter how the transcript is 


Y Three types of telephone slips are pertinent here: 


1. Guest long distance - these were the slips the Committee 
was interested in. They showed the name of the person calling 
and the number and/or name of the person called. An equally 
complete record of these calls is available from the telephone 
company (Tr. 1805-1806). Long distance telephone slips consti- 
tuted the entire scope of Milton Singman's analysis which 
covered the Teamsters records only. He made a "spot" investi- 
gation of the other records and could not say they were any 
different (Tr. 1781). 

2. House locals - calls made locally by the management of 
the Hotel, paid for by management. (Never under subpoena. ) 

3. Guest Locals - locals made by guests registered at The 
Hotel. Only a record of the number called and the room the 
person is making the call from is kept. This is normal practice 
in all hotels. 
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searched, not one single ticket can be shown to have been changed by 
the appellant in sny manners; not one single ticket! All the testimony 
concerning Sally Hucks instructing anybody to "scramble" is fragmentary, 
elusive. For some reason these witnesses were not asked how many 
tickets they scrambled, and they did not identify a single ticket as a 
scrambled ticket. And the testimony has the appearance of being contriv- 
ed. It is contradictory. Note, too, the standard form of question 
asked these women was "did you ever receive any instructions from Sally 


Hucks. .. ." (Tr. 1.19 , 564, 583,592,611 657 ,660. 


Y Following is an analysis of the testimony appellee relegated to a 
footnote: | 


1. Mead -.Appellee's brief is wrong. The witness Mead did not 
testify that Sally Hucks told her to "scramble" numbers although” 
it appears she tried to make it look that way. She testified that 
(Tr. 420): "Our instructions were that if a Teamster! wanted a local 
number dialed by us we were to dial that number and instead of 
writing on the little slips the number he wanted, the Teamster want- 
ed, we were to write down just one number, and it was an Emerson 
number." She was unable to say what the number was, She did not 
identify the person who gave these instructions. With respect to 
long distance calls, no inference can be drawn to charging Teamster 
calls to headquarters in Detroit. The caller would direct the 
operator where to charge the call. Calis had to be charged correct- 
ly to obtain payment for them. Mead, too, was the operator Sally 
Hucks fired for mixing pleasure with business (Tr. 46) and was 
antagonistic to her. 

2. Hersh - Hersh's husband worked for the F.B.I. all during 
the period she was employed at The Woodner (Tr. 530).| Her husband 
visited the telephone room (Tr.537-56). She was employed at The 
Woodner only a few months ‘coincident with the activities of the 
McClellan Committee (Tr. 496). She left her employment at The 
Woodner shortly after the Bellino "break-in" (Tr. 535-536). She 
replied "No, not always" to the question as to whether her husband 
reported to her from "day to day" on his activities with the FBI 
(549). She replied that "I think I put it on the application, yes" 
to the question whether she advised Selly Hucks (who hired her) 


eli 


The goverment neglects to mention the witness Ashworth in its 


footnote. The witness was employed in the telephone room for about 


that her husband worked for the FAI (Tr. 531). Selly Hucks testi- 
fied that she had not stated that her husband was employed by the 
FEI, and that she did not know that her husband was employed by 
the FBI until the night of the Bellino "break-in" (Tr. 200-201). 
Hersh's testimony is not, it is submitted, the type of testimony 
which would be elicited from an ordinary witness. For example, 

to the question as to who were the guests who had the "red lights" 
on the switchboard she replied "The Teamsters and the Management." 
(Many guests other than Teamsters received "red light" treatment 
(Tr. 422, 587, 588, 642, 743, 2340, 2342). (Tr. 231L) shows there 
were 982 "red lights" on one switchboard alone. The record shows 
that anyone who wanted his calls announced could get the red light 
treatment (Tr. 2161, 2226). The record in addition shows other 
colored lights were used (Tr. 7h, 745 and Tr. 870). Dots, dashes, 
slants, stars, crosses, and slants with a circle (painted on the 
light caps - furnished by the telephone company) meant special 
services and this was never given the Teamsters (Tr. 7h3-7hh). 

She testified that she had "scrambled" telephone slips on the 
instructions from the appellant, but was not asked how many she 
had scrambled or to identify one single ticket she claimed to 
have scrambled. Hersh was the witness on the stand when Attorney 
Miller, defense counsel for Williamson, objected to the prosecutor's 
questioning as follows: "Counsel said, you are quite sure and 
pointing a finger at his own witness, your honor, I don't think it 
is anymore proper on redirect than it is on direct. I object to 
it." (Tr, 558). 

It is not rather incredible that Sally Hucks was engaging in a 
conspiracy against the government with the wife of an FBI employee 
in her office? See also appellant's point 10, infra. 

3. Stortzum - The witness Stortzum did testify that Sally Hucks 
(one incident, not clear as to point of time) told her to "scramble" 
a number but when asked whether Sally Hucks told her what she meant 
by "scrambling" sie replied: "No, she didn't clarify." (Tr. 56h). 
Unable to extract further information from the witness, the prosecutor 
asked: "From that point on did Mrs. Hucks give you any instructions 
as to how to record or enter information about Teamster calls? 
Stortzum's reply was: "No." 

lh. Anna Davis - There is no testimony as to how many tickets 
Davis allegedly "scrambled" nor was she asked to identify a single 
ticket, either long distance or local. She took the prosecution's 
position on the "red light" matter (Tr. 593) which is contrary to 
the great weight of other testimony. (Tr. 22, 587, 588, 62h, 7h3). 
In addition, her testimony especially gives the appearance of being 
contrived. 
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six weeks before the Bellino "break-in" at The Woodner and did not 


return to work thereafter (Tr. 846). When she was asked where her 


S. Stark - Peggy Stark testified to a specific telephone ticket 
which she saidshe “scrambled" (but did not identify) relating to a 
call by Herman: She stated (Tr. 622): "And he made a telephone 
call long distance and when he came back to me - - I entered it the 
way it, the very way it was supposed to be but I ‘scrambled! the 
letters because Mrs. Hucks said to do that with all the Teamsters, 
so I scrambled the letters......" 

On cross-examination, referring to the very same telephone 
ticket she stated (Tr. 60): "Well I wasn't told to put any other 
except after I put the real mumber and then someone said, ‘Mrs. 
Hucks said to scramble it! not to put the real number’ down.™“The 
further contention of the prosecution regarding Hoffa's calls (Tr. 
footnote 12) has no merit. Hoffa, or anyone else, mey have his 
calls charged to any number he chooses. 

6. Violet Davis - This witness admitted that she. lied to 

Robert Kennedy (Ir. 781-782, 806-808). She did testify that Sally 
Hucks had told her to “scramble” numbers, but she did! not testify 
as to the number of tickets or did she identify any scrambled 
tickets. When asked whether Sally Hucks explained to: her what she 
meant by "scrambling" numbers she replied "No sir, she didn't." 
(Tr. 661). Also, she contradicts herself regarding the burning of 
telephone records (Tr. 672, 67h and 692). On cross-examination, 
Davis was asked, referring to the night of the "break-in", whether 
she had seen Salty Hucks make any changes on the tickets. She 
replied: "No." (Tr. 863). It may be noted that her testimony 
contradicts that of Hersh regarding seeing Sally Hucks making entries 
on long distance telephone slips on the night of the "break-in". 
It is submitted that there were at least several other operators 
who were on duty the night of the "break-in" who were interviewed 
by the prosecutcr but were never called as witnesses. | {t will be 
remembered that The Woodner contains over a thousand rooms. 

7. Cutshaw - The following is from Tr. 1640: Did you ever 
receive any instructions from Mrs. Hucks with the regard to the 
manner in which you were to enter telephone information pertaining 
to the Teamsters at The Woodner? Answer: "Well, she! would want us 
to teke -- on certain calls she would want us to put in different 
information than what should have been put down or just leave it 
blank." 

Curiously, tae prosecutor who it might be said stbuck "pay 
dirt," in his terms,at this point immediately dropped! the subject 
and never brought it up again. 

On direct, Cutshaw testified that Sally Hucks told her that the 
Teamsters had given her a fur stole (Tr. 1639). Yet, when confronted 


. 
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husband was employed the prosecutor objected to this question and was 
sustained by the Court (Tr. 863). This is the only witness to whom the 
prosecutor raised that objection to this question. 

It may be noted (Tr. 875) that following the first day of testi- 
mony, this witness was “acc anpanied by two marshals from this court 
until you left this building." This was the only witness who received 
this solicitous treatment. 

These panicky women, facing indictment themselves, with their pro- 
prosecution, contradictory answers are the witnesses against Sally 
Hucks. It is submitted that there is nothing else in the record, shorn 
of distortion, which could possibly be construed as damaging to the 
appellant. 

It is submitted that the above analysis is sufficient show that 


Selly Hucks' conviction was brought about by intimidation which the 


Supreme Court has denounced, Mooney v. Holohan, 29 U.S. 103 (1935), and 


dn violation of the due process clause. It is submitted that enough 
bas been shown above'to constitute a plain defect affecting substantial 
rights which may be noted by this Court under Rule S2 (b), Federal Rules 
of Criminal Procedure. 


with an FBI report on cross-examination as to whether she had stated 
one Landriazini had given Selly Hucks a stole she replied: Ques- 
tion: Did you at that time tell the FBI agent that Mr. Landriazini 
had given Mrs. Hucks a stole? Answer: "I told the government man 
that I recall him being the man that owned the fur store and that 
they got the coat from him and that is how I told it to the man and 
he wrote it down like that." (Tr. 1664). 


Be te 


The following testified that they had never seen the appellent. 


burn, destroy or mutilate any records: Mead (Tr. 463); Hersh (Tr. 539 
and 552); Smith (Tr. 588-9); Anna Davis (Tr. 597); Stark (Tr. 625.6 and 
633); Violet Davis (Tr. 692-3); Ashworth (Tr. 868); Bellino (Tr. 913, 
9Uk and 915)3 Freed (Tr. 1142); Hart (Tr. 1162); White (tr. 1136) 
Cutshaw (Tr. 1667); Utterback (Tr. 2216-17); Breeding (tr. 2225); 
Williamson (Tr. 290k, 2907); In addition, the following witnesses 
testified that they had never heard the defendant order bie instruct 
anyone to do so. (Tr. 1162-1170 Hart); (Tr. 1667, Cutshine) 3 (Breeding 
Tr. 2225). i 

All of these witnesses were prosecution witnesses with the 
exception of Williamson, Breeding and Utterback. | 

Another matter mentioned in appellee's brief (p. 9) warrants 
comment. Appellee asserts that there were 10,000" duplicates of long 
distance telephone slips missing. In the first place, it should be 
noted that these ware stored records relating, according to the testi- 
mony, to the year 1958. Records were placed in storage at the end of 
each month (Tr. 2328, 2329). The appellant had no collision with the 
McClellan Committee in 1958. In the second place, a complete record of 
long distance telephone tickets is available from the telephone company. 
In the third place, responsibility for the stored records was with 
Donald White (Tr. 1446). Appellant did not even know where the storage 
room was. (Tr. 2328). It may be noted that 10,000 duplicates may be 
stored in a box approximately 20" x 10" x 20." : 
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B. APPELLEE MISCONSTRUES APPELLANT!S POSITION ON THE NUMBER OF ERRORS 
WHICH ATTACK THE JUDGMENT OF THE DISTRICT COURT. 


Appellant submits that each of the nine counts on which the ap- 
pellant was convicted is so inter-related with the other counts and with 
the activities of the McClellan Committee that if any count falls, all 
fall. It cannot be determined which testimony bore on which count. In 
any event, it is submitted that any error cited herein may be noted as 
affecting substantial rights, thereby vitiating the judgment under 
Rule 52(b) F.R.Crim.P. 

Further, if'the constitutional question is reached, it is sub- 
mitted that an unconstitutional Congressional Committee could not be 
obstructed, nor would a grand jury have any standing to determine whether 
it had been obstructed, or that the laws of the United States had been 
violated by citizens in connection with its activities so long as what 
they did was reasonable and necessary for their protection. Assume, 
for illustration purposes, a hypothetical committee engaging in tyranni- 
cal conduct and the result is inescapable. There are no degrees, it is 
submitted, of unconstitutionality. 


Hirabayashi v. United States, 320 U.S. 81 (1943), cited by the 


appellee, a case dealing with certain restrictions imposed after the 
tombing of Pearl Harbor, makes no statement concerning questions raised 
which attack a judgnent in its entirety. 


ARGUMENTS OF APPELIEE ARE WITHOUT MERIT AND UNSUPPORTED. 


1. Appellant DID NOT AGREE to the discontinuance of the first 
trial and eppetice neglects to note that appellant was 
committed to t ane asylum solely on the basis of 
CO F TION admitted olation of the 
regul ations of the Department of Justice. 

| 


Gori v. United States, 367 U.S. 36h (1961), cited by appellee, 
which was decided S-l:, gives no comfort to the appellee. ‘Here the mis- 
trial was declared as a result of “overassidous" solicitude on the part 
of the judge for the rights of the accused. He was concerned about the 
prosecutor's line of questioning, although the appellate court found 
this questioning "unexceptionable." The defendant in Gori did not object 
to a mistrial, as did Hucks. Also, the Court withdrew a juror and in 
the Hucks case no juror was withdrawn. Since there was a "skimpy" 
record, the Supreme Court declined "independent judgnent ." This deci- 
sion restates that the grounds for declaring a mistrial must be 
"compelling," a word the appellee neglects to odtion a’ | 

Appellant might spend the remainder of her allotted brief pages 
in correcting distortions in the part of appellee's bead it must 


suffice to point out a few. 


i/ Note how much there was at stake for others if appellant were 
committed to an insane asylum. Her oo-defendants could not very 
well be convicted of conspiracy with an insane person (Tr. 2995)3 
and the Woodner Hotel and its officials were not without difficul- 
ties (Tr. 273, 899, 2932-35. 3001-300h). It is submitted that it 
would be very easy to bleme anything on the appellant’ if she were 
committed. | 


Appellant did everything she possibly could to avoid commit- 
ment. Her husband did not indicate to covrsel that appellant had a 
history of mental difficulty. In fact he stated the contrary to the 


* 
Court (Tr. (1) 622) and also asked the Court for a twenty-four hour 


delay to give him time to hire another attorney in order for the case 
to continue (Tr. (1) 700-701). 

Appellant did not consent to a discontinuance or a mistrial 
and did not ask for a new trial, she fought against it, demanded to 
be heard (Tr. (1) 589) and insisted this trial proceed (Tr. (1) 612) 
but was denied that right (Tr. (1) 613-614). Later, a new attorney 
filed three independent petitions for a writ of habeas corpus, H. C. 
No. 255-60, 262-60, 265-60. 

The attorney Hucks fired opposed Hucks! attempt to make a 
statement (Tr. 593) instead of fighting for her liberty. It is also 
interesting to note that the trial judge stated on eight different 
occasions that the Court failed to find anything about Mrs. Hucks 
that would indicate that she was incompetent. (Tr. (1) 552, 555, 562, 
635, 643, 645, 650, and 655). Contrary to appellee's assertion (Br. 11), 
the FEI report was not read in Camera; it was read in open court 
(Tr. (1) 564-565). 

The attorney to further his motion to have Hucks committed 


sought affidavits from The Woodner attorney McInerney (who had never even 


* or, (1) refers to the transcript of sppellant's first trisl. 


ae Tee 


met Hucks) and McNamsra when ke failed to get one from her husband 
(Tr. (1) 620). 


Kote that both Dr. Owen (Tr. (1) 661) and Dr. Fagan (Tr. (1) 


685) testified the defendant was competent to stend trial. The other 
doctor, Iomedes (Tr. (1) 661) stated appellant was Reorifused" (Tr. 661). 
Even Iomedes stated (Tr. (1) 690) that appellant “is oriented as to time, 
place and persons." ! 

Appellant did not agree to a mistrial (Tr. (1) 672). After 
the decision had been made by the Judge she did use the word "Napree™ 
(Tr. (1) 67h) in a thoughtless, unrelated context. But she was with- 
out counsel at the time to advise her on any matter as dne had fired 
her attorney (Tr. (1) 678). Both she and her husband could not have 
objected more strenuously short of contempt of Court (tr. (1) 673 at 
line 7-9). | 

The mutual trust necessary to the attorney-client relationship 
was absent; she did not have effective counsel, to say the least, at 
the crucial time of her commitment as required by the Constitution. 

There is nothing in 2h D.C.C. § 301 which precludes a judge 
from determining competency in the courtroom and a motte was made to 
accomplish this purpose (J. A. 35). The language of the statute is 
"may order." The appellant furnished her own peychiatrist, who teeti- 
fied she was competent and appellant would have furnished other 
psychiatrists if she had been so permitted. Competency’ has been deter- 
mined in the courtroom in many cases. The question appellant asks is, 


could there be a case in which such procedure was more justified? 
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And when the appellant is committed on the basis of confiden- 
tial FBI information supplied the Court by the prosecution (Tr. (2) 
605) in violation of Department of Justice (Tr. (1) 568) regulations, 
this Court, it is submitted, has a duty to make its voice be heara 


loud and clear. 


2. The McClellan Committee is not a competent tribunal and the 
resolution creating it is void for véguehees and ~ 
titutional. ras ee: 


unacons 


In Flaxner v. United States, 163 App. D.C. 319, 258 F.2d 13, 


wavenseae” on other grounds, 358 U.S. 147 (1958), cited by appellee, a 


case vacated by the Supreme Court and remanded "for consideration in 
light of" Watkins v. United States, 35) U.S. 178 (1957), this Court, 
sitting en banc, held 4-3 that the Watkins decision had not invalidated 
the resolution creating the House Un-American Activities. Appellant 
did not state in her brief that it had. 

Appellant does say that since the decision in Barerblatt v. 
United States, 360 U.S. 109 (1959) rested on the "force and violence" 
aspect of the Communist party (there being no Communist issue in this 
case), and since the resolution creating the House Un-American Activities 


Committee2/ is perhaps less vague than the resolution creating the 


Y "On this record,™ the Court said, "the District Court should have 
directed an acquittal." 


2/ Both resolutions refer to the "extent" of "Un-American" and "improper" 


activities. Appellant is awsre of the word "extent." and used it 
in argument to the lower court (Tr. proceedings of May 19, 1961). 
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McClellan Committee, it is an inescapable inference that the authorizing 
resolution here involved is invalid without reaching the question raised 
of due process with respect to “improper activities." | 
We submit that neither in law nor in philosophy win there be 
found any right for one human being to deprive another of his liberty 
even for an instant on the ground he is doing, or may be doing, some- 
thing "improper." What right? | 
Another point is that the first eight amendments to the Con- 
stitution were adopted to curb the powers of the newly-created Federal 
government. Historically, it is submitted, there were grave misgivings 
about the powers conferred on the Federal Government, even with a Bill 
| 


of Rights. See Beveridge, The Life of John Marshall. 


3. SENATOR McCLELLAN did not have the authority to question 
| 

Rp, se eS ae ee eT 
Appellant is saying Senator McClellan did not have the authority 


to question the appellant under the Rules of the Commi ttee. Rules are 
designed as safeguards against ‘essentially unfair procedures. 
Bridges v. Wixon, 326 U.S. 135 (19hh). | 

Appellant's testimony was not "a normal ancillary to her appear- 
ance to deliver subpoenaed records," as stated by the appellee. Her 
subpoena did not call for records (J.A. 83). She was called to testify. 
The Woodner attorney, Joseph M. Williamson, carried a bateh of long dis- 
tance vouchers to the hearing which had been subpoenaed thom the Woodner. 


Senator McClellan asked Hucks to hand them over. 
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While receiving documents may be as stated by the appellee a 
normal ancillary to taking testimony, the reverse, it is submitted, is 
by no means true. Appelleets "Rule 3" argument is, at best, strained 
to the breaking point. "Rule 4" (J.A. 65) shows, as do the subpoenas 
(J.A. 72-82), that the committee, under its rules, and in its practice, 
regarded the "attendance of witnesses" and the "production of memoranda, 
documents, and records" as two distinct functions. 
hk. There is a sharp distinction between "one man" and multi-member 

ongressiona S. 

It is submitted that the appellee fails to understand democratic 
institutions in remarking that if a "one man" committee has unlimited 
powers a multi-member committee likewise has. This does not follow. 
Each of us in this society is brake, in one way or another, on others 
with whom we come in contact. The truth of this is demonstrated by 
the fact that we like to have witnesses to important conversations. 

The underlying theory of democracy is diffusion of power. A 
one man" committee conceivably might commit great acts of tyranny. 

The appellee makes no argument to the error cited concerning 
due process. We submit that this is a question of the first impres- 
sion since neither of the cases cited raised the constitutional issue. 


Appellant's brief is not "wrong," as asserted by the appellee (Br. 


p. 26). Robert Kennedy did practically all of the questioning, and 


it is obvious that the Chairman might be called away at least for a 


few minutes. This legal question is concerned with those intervals, 
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5. The McClellen Committee may not make a judgment of criminality. 


No matter how the resolution 7 is read, it authorized @ cone 
gressional committee to make an investigation, during the course. of 
which it may determine some person or some group of persons is doing, 
or has done something criminal, a matter for which redress could be 
had only in the courts. This inescapably involves judgment. The 
McClellan Committee has no power to judge anyone. Article IIT of the 
Constitution provides that "The judicial power of the ts ted States 
shall be vested in one Supreme Court..." See MeGrein v. Deugherty, 
273 U.S. 135, 170 (1927). | 

Also, "criminal" activities refers to existing; legislation. 
When "criminal" is combined with "improper" the defect ee compounded. 
6. OBJECTION WAS MADE to misconduct by the =raestien and misconduct 

Ts NOT Limited to nine instances. ~~ StCS;«T«7«7«7; 

The desperation, on this appeal, with which the appellee 
attempts to make a straw look like a raft is illustreted in its ergu- 
ment relating to misconduct of the prosecutor. Admitting acts of 
misconduct (Br. p. 21), it relies on the Court instructing "the jury 
that statements of counsel are not to be considered as evidence," and 
that, apparently, objections were not made at the instant misconduct 
was committed. Appellee fails to note that appellant sles several 
objections based on misconduct in the Court below (Appellant!s brief 
page 47). The issue is whether prejudice remained with the jury, not 
whether any artificial distinction may be made. And it is submitted 
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the nine separate acts of misconduct listed by the appellant should, 
indeed, must be held to constitute reversible misconduct. But as 
appellant's brief (p. 2) pointed out those nine instances merely "set 
the pattern." Appellant might very well have spent the pages of both 
her briefs dealing solely with misconduct. 

Perhaps the following additional examples of misconduct will 
dispel appellee's doubt: 


1. At Tr. 2999-3000, after failing to get the answer 
he wanted three times when questioning the witness 
Williamson regarding appellant's allegedly receiv- 
ing money from Dranow on the day she was leaving 
for Hawaii, an objection was begun (he spoke two 
words) by an attorney. The prosecutor then inter- 
rupted: "Well, I don!t--I think that is correct--" 
The Supreme Court in the Berger case has stated 
that assertions of personal mowledge are 
Sparticularly" to be condemned. 


At Tr. 2433, the prosecutor, reading from an FEI 
report, asked the appellant whether nineteen 
years ago she had made a statement to an FEL 
agent relative to not "letting people think I 
might be hustling"; this referred to the 
appellant‘s registering at a hotel. 


At Tr.\243), the prosecutor asked the sppellant 
whether she ever claimed she was "in charge of 
the Naval Secret Service of the New Orleans area." 


At Tr.! 236, prosecutor asked appellant whether she 
had been® . .. . interviewed by some officers of 
the Navy and did you then represent to them that 
you had been a graduate of Tulane University and 
obtained a medical doctors degree?" 


At Tr. 2251, the prosecutor asked the witness 
Breeding: "Mrs. Breeding, did you realize when 
you were called as a witness here and you took 
the oath to tell the truth, the whole truth and 
nothing but the truth, did you realize that?" 
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6. At Tr. 2263, in cross-examination of the witness 
Breeding the prosecutor asked: "Now, Mrs. | Breed- 
ing, when you were over at Mrs. Hucks home after 
she got out of the hospital, did she tell you it 
was I who helped her get out of Saint Elizabeth's 
Hospital?" (Trying to absolve himself of blame 
for the incarceration of appellant). 

This Court has said: "That the trial Court eee the jury 
that the result of the other suit was not in issue, and that counsel 
should not argue from what happened in that case, in our opinion did 
not right the wrong, nor remove the prejudice and injury occasioned by 
the argument." There is no indication that any objection was made by 
counsel. The Court said that it was "well-established" that, even 
though a trial Court withdrew from the consideration of the jury objec- 

| 
tionable remarks of counsel (not in the Hucks case conceded), if the 
prejudice was likely to remain, it is the duty of the appellate tribuaal 
| 
to award a new trial." Frisby v. United States, 35 App. D.C. 513 (1910). 
Conceding that the defense counsel remark referred to by 
| 
appellee was unfortunate, counsel for the government is not, as said 
in Berger v. United States, 295 U.S. 78 (193h) an ordinary party to a 
pence SAS ee ee 


controversy, and two wrongs never make a right. 


In Pickford v. Hudson, 32 App. D.C. 48h (1909) this Court said 


in reversing: " . . . two wrongs never make a right wl oe 
defendant's counsel had made improper remarks in his argument, it was 
the duty of the Court to withdraw them from the jury, with an instruc- 


tion to disregard them, instead of licensing plaintiff!s counsel to 


indulge in similar unprofessional conduct." 


In Fogarty v. United States, 263 F. 2d 201, 20h (5th Cir. 
1959), cert. denied, 360 U.S. 919, cited by appellee, the Court stated 


that "we have not hesitated to condemn improper argument even where 


exception is not taken." In that case, the content was "fair" and 


"unexceptionable. nl/ 


In Obery v. United States, 95 App. D.C. 28, 217 F. 2d 8€0 
(1955), the misconduct was not "pronounced" and "persistent” as is the 
case here. 

It should be noted further that with respect to appellee's argu- 
ment concerning the conference about the mink stole (Br. 19), the 
appellee's argument is as egregious and censurable as was his misconduct. 
The prosecutor had an offer of testimony, which would | have cleared the 
defendant of perjury and probably of all other charges. He is not an 
ordinary party to a controversy. 


V 


State Courts have had strong words on misconduct recently. In 
Adler v. State, 175 N.E. 2d 358 (1961), the Supreme Court of 
Indiana dealt with the serious problem of prosecuting attorneys 
who employ unfair tactics in summation. The prosecuting attorney 
in the Adler case commented in summation that defendant "has an 
organized gangi like the ones in New York that attack people and 
two of them have already been sent to the reformatory." There was 
no evidence in the record to support this accusation. The Court 
re er ed the conviction, remarking that "the prosecuting attorney 
has the same duty as the Court to see that justice is administered 
ihn conformity with the recognized principles of law. He has duty 
to present the state's strongest case, but in doing so he is not 
licensed to use unethical or inflammatory tactics." 

In a similar vein, the New York Court of Appeals recently 
observed: "Over and over again courts have reminded prosecutors 
that they are something more than mere advocates or partisans and 
that they represent the People and the People's justice in present- 
ing proof." People v. Steinhardt, 173 N.E. 2d 871 (1961). 

The clear and cogent language used by these two courts makes 
both cases worthy of note. 
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Note, too, that the appellee does not deny that it had the 
information that the Hucks had gone to Hawaii on the mudget plan" 
at the very time it was claiming Hoffa "arranged" the trip. 

In Josey v. United States, 77 App. D.C. 321, 135 F. 2a 809 
(1943), cited by appellee, this Court said: "While evidence of good 
or bad character is restricted to general reputation, and does not 
extend to particulars, a witness to good character may be asked, on 


cross-examination, whether he has heard particulsr end specific 


charges . . . ." (Underscoring supplied). Compare page 2059 and 2070 


and 2062 of the transcript. 

The "barefooted Sally" remark appears at Tr. 3669. It is sub- 
mitted that there are at least fifty substantial items of misconduct 
by the prosecutor in the record. | 

Appellee refers to the sentencing of the eppellant (Br. 19) in 
connection with the "demeanor" of the appellant on the stand. This is 
curious. : 

At appellant's sentencing, the Court stated: "That perjury 
(by Hucks) is confirmed by the detailed investigation of the Probation 
Officer as to certain facts in the defendant's bavkground.® (Tr., pro- 
ceedings of May 26, 1961). We submit that "facts in the defendant's 
background" were supplied to the probation officer by Abrahan Poretz, 
Esq., the prosecutor. | 

We note that not once during the testimony of the appellant, 
which was quite lengthy, did the Court comment that appellant was 


testifying in an improper manner. Yet on the basis of a hearsay report 
rae rear ae 
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the Court concluded appellant was a perjurer! And this statement was 


made after the appellant was taken out of the courtroom, and was 
behind bars! 

The Court further stated: "In view of the fact that this 
defendant has been found guilty and sentenced and in view of the con- 
tents of the Probation Officer's report, I believe the Court is requir- 
ed to increase the amount of bond in this case." (Tr. proceedings of 
May 26, 1961, p. h). 

With respect to the defendant Herman, the Court stated: "The 
content of the probation report which concerned the Court is a single 
sentence, Mr. Wood: ‘°The defendant would not discuss the circumstances 
of the offense with us on the instructions of his attorney.’" (Tr. pro- 
ceedings of May 26, 1961, p. 11). 

The attorney for Herman denied any such instructions and the 
Court stated: "I will continue this sentence in order to afford the 
defendant an opportunity to again discuss the case with the Probation 
Officer.* A week later, the defendant Herman was placed on proba- 
tion (Tr. proceedings of June 2, 1961, p. 11). 

Appellant denied perjury, and her counsel's hurried investiga- 
tion confirmed that sppellant was ea victim rather than a perjurer. 

(Tr. proceedings of May 26, 1961, p. 13-1). 

The Court would not listen to the proferred explanation, stat- 

ing: "The Court is not interested in this matter, Mr. FitzGerald." 


(Tr. proceedings of May 26, 1961, p. 1h). See generally Right to 


Counsel at the Time of Sentence, 27 Brooklyn Law Rev. 110 (1960). 
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7. Appellee neglects to mention that appellant's counsel stated 
to the Court that he did not understand the anetenceione 
given by the Court. 


I. 


Whether the jury in this case could be expected to understand 


the voluminous, complicated charge given in this case is a question, 
of course, for this court. 
It is pointed out, however, that the counsel for the appellant 


stated at the trial the charge was not understandable to him (Tr. 3787). 


It is submitted that the court at this point should hsve made every 
effort to see that counsel did understand the charge. It did nothing. 
It. | 

As to the specific error raised in the instructions, it is sub- 
mitted that it constitutes clearly reversible error in view of the 
Supreme Court*s recent unambiguous pronouncement in Braden v. United 
States, 365 U.S. 431 (1961). ! 

The trial court at no point during the trial in this case made 
any determination that the subject under inquiry by the Committee was 
relevant or pertinent to the scope of authority of the Committee! s 
investigating power (if it had any). He abdicated his responsibility. 
The trial Court, on the other hand, admitted the testimony of Senator 
McClellan (Tr. 87) as evidence of such relevancy or pertinency and sub- 
mitted the issue of jurisdictional pertinency to the jury for its 
determination as a matter of fact. See also Tr. 78, 89. 

This Court issued @ unanimous opinion on this subject in Keeney 
v. United States, 218 F. 2d 843 (195i): "Since the Supreme Court holds 
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the issue is not for the jury, I agree that evidence which is not 
relevant to the issues before the jury and which is highly prejudicial 
to the accused on those issues, ought not be heard by the jury." 
United States v. Orman, 207 F. 2d 148 (3rd Cir. 1953) adheres to the 
same principle. 

We submit that Senator McClellan's testimony in this regard is 
so highly prejudicial that the poison is not limited to the perjury 
count but permeates the entire trial. 

We submit, too, that the prosecutor by his demeanor as revealed 
by the record very nearly sanctified Senator McClellen (Tr. 81-91). 

No other witnesses, it is submitted, were treated in this manner. 

The Supreme Court has granted certiorari in a case involving 
this identical point. Presser v. United States, No. 278, October Term, 
1961. 


8. The record shows appellant was "set up" for a perjury charge. 
Appellant is at a loss to say why this point is ambiguous to 


the appellee. A Congressional Committee is a competent tribunal if, 


and only if, it is acting in furtherance of a legislative purpose. 


McGrain v. Daugherty, 273 U.S. 135 (1927). We are simply saying that 


the record shows that the appellant was not subpoensed to appear be~- 
fore the McClellan Committee for any valid legislative purpose, but 


purely to extract testimony with a view to a perjury indictment. 


9. The frightful conduct of Bellino and his four investigators 
should be noted by this Court because of its gross character. 


Appellant submits that the atrocious Bellino "break-in" has no 
parallel in our legal literature. It cries out for note iy this Court. 

The Fourth Amendment should be liberally construed, the Supreme 
Court has said repeatedly. Also, it is submitted that this Court may 


notice the introduction of evidence resulting from the "preak-in" as a 


plain defect affecting substantial rights which may be noticed by this 


Court under Rule 52(b). 


ates 5 ans | 
10. Bellino WAS ASKED the source of that telephone call.| 
Contrary to appellee's assertion (Br. 29), Belling WAS ASKED 
the source of that telephone call which precipitated the break-in. 
Following is the transcript (Tr. 906 - Bellino testi fying) 
Questions Now, who called you to come over there as you 
have testified? 
Poretz: That is objected to as immaterial at incompetent. 
Courts What is the materiality, Mr. PitaGerald? 
FitzGerald: Materiality is to show that there is entrapment 
and somebody was working with Mr. Bellino from 
the inside of that telephone room. | 
Courts The objection is sustained. : 
Appellee reads the wrong cases. Roviaro v. United States, 353 
U.S. 53 (1957) minces no words on this subject. In that case, a 
narcotics case, it was held that even though defendant already knew the 


name of the informer, he was entitled to have the government disclose it. 


The defect is reversible error as to all counts. Had this in- 
formation been disclosed an entirely new complexion would have been 


put on the case. 


11. The firing of appellant's husband is not immaterial. 


This is an overriding issue of great public interest such as the 


Supreme Court found in Mooney v. Holohan, 29) U.S. 103 (1935). In 


Mooney "intimidation" was condemned as a means of obtaining convictions. 

Officials of the Central Intelligence Agency, among other things, 
told appellant's husband to get rid of the attorney he had hired for his 
wife on the ground the attorney was not acceptable to the Department of 
Justice (J.A. 5h). 

So we have here the spectre of a huge super-secret government 
agency, over which citizens have practically no control, being used to 
further political sims and to intimidate citizens. 

12. The court WAS ASKED to continue the case so appellant could 
locate the witnesses Dranow and Lan Woodner. 

In reply to; the prosecutor's statement that the Court was not 
asked to continue the case in order to secure the witnesses Dranow and 
Woodner, appellant submits the following references to the transcript: 
(Tr. 2254, 2239, 2263, 2295, 2273). 

It is submitted that a fair reading of the record will disclose 
that every effort was made to secure these two witnesses. It may be 


noted, too, that it: was necessary for appellant to change counsel. 


identit ed a subpoena Govertment Exhibit No. 5) as hav 
been served lank® d_ that Senator McClellan estified 


that the Committee USED BLANK SUBPOSNAS. 
In addition to the above, immediately following the quotation 


used by the appellee the witness Jasen stated the same thing in more 
positive terms, i.e., "Yes." (Tr. 365). 


In the posture of the law outlined in appellant's brief (pp. 56- 


58), it is submitted that since the prosecution did not prove that the 
subpoenas were not served in blank, and that, since all counts of the 
indictment affecting the appellant are related, this defect of proof 
vitiates the judgment of the lower court. | 

The practice of an investigator or other enployee| of the Com- 
mittee deciding for whom a blank subpoena shall be directed and for 
what purpose or for what documents cannot be the "due and proper exercise 
of the power of inquiry under which the investigation is being had" by 
the Committee. | 

If any employee of the Committee can decide to whom a subpoena 
shall be directed and for what purpose of what documents, the Committee 
is not serving as the representatives of Congress in collecting informa- 
tion far a legislative purpose and the Committee's power of inquiry is 
not limited. by the source of its existence. 

Certainly those limitations upon the use of the compulsory pro- 
cess in furtherance of a legislative purpose advanced in Waticins ve 
United States, 35) U.S. 178 (1957) will have been totelly ignored, if 
not openly flouted, if the conviction of the appellant is permitted to 


stand. 


All three defense attorneys objected to the subpoenas (Tr. 
52-53, Tr. 56, Tr. 88-89). 


“Do you HAVE a mink stole?" is a question to which no perjurious 
answer _can be given. 
Appellant resubmits that, in the context of this case, no 
perjurious answer can be given to the above question. 


Contrary to sppellee's assertion Herman never made a phone call 
from appellant's house and @ reading of appellee's citations to the 
record do not support the statements in its brief. 

What is most incredible is that there is evidence from the pro- 


secutor's own lips that Herman was conspiring with Williamson against 


Sally Hucks. See Tr. 2995 where Williamson is asked: "And during the 
course of that conversation, did Mr. Herman say at any point that in 
discussing the pending indictment that there was to be no fear of Sally 
Hucks'talking because she would be taken care of in one way or another?" 
Williamson's answer was: "I don't recall that. He may have said it. I 
certainly have no memory of it." The prosecutor contimed: "And pre- 
ceding that, do you recall whether or not Mr. Herman said: "As far as 
Selly is concerned, she is a dead duck in this case?" Williamson 


replied that he had no memory of it. (See item one, infra). 


Cunningham's testimeny DOES NOT relate only to the contre ‘ 
Count. 


Whether the prosecution knowingly used perjured testinony is a 
question for this Court to decide, and appellant submits the prosecu- 
tion most certainly did knowingly use perjured testimony where flat 
contradiction follows on the heels of flat contradiction on many, many 
matters. We submit that if the prosecutor did not know be was using 
per jured testimony, he was the only person in the courtroom who did not. 

This testimony obviously affected all counts of this indictment. 
The prosecution cannot say that its effect was limited to count seven 


of the indictment. 


It is interesting to note the following comment by the prosecutor 


at the sentencing of Moss Herman (Proceedings of June 2, 1961, pp. 6-7): 
"Your Honor will recall that the witness John Gaacabohes: neo matter what 
we may ssy about him as to credibility and so on, yet it mst be con- 
ceded he was one of the thirteen who instituted the suit against the 
Teamster Officials which ultimately resulted in the eppointnent of the 
Monitors to supervise the activities of the Teamsters by this Court." 


17. Hueks D T A’ to uence and jury test 
and the record shows this. 


Appellee states (Br. 27) that appellant's efforts to influence 
her operators fell into "four" categories. Let#s examine these categories: 


1. Tr. 569-571, cited by the sppellee is completely in- 
appropriate. No construction of the testimony! will 
support appellee's statement. These pages refer to 
an alleged conversation on the phone initiated by 
Stertzum. Stortzum refers to the call as "one" of 
our conversations. "I don't know which one it was," 
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she said.’ Even so, the conversation supports Hucks! 
testimony regarding the stole and Stortzum testifies 
that Hucks did not in any way indicate the questions 
she might be asked about at the grand jury. Appell- 
ant's testimony is that Stortzum did call her when 
Stortgum was subpoenaed and Hucks advised her to get 
the attorney who had been representing the girls at 
the Woodner, Paul Ackerman, Esq.. Appellant submits 
that her short manner put Stortzum in an antagonistic 
state of mind. 


The record at Tr. 1136 will not support in any manner 
appellee's charge that appellant told the witness 
Freed (not Fried) if she told of their conversation 
regarding her future testimony appellant would deny 
such conversation took place. 


Appellee states that appellant "attempted to influ- 
ence Freed's testimony by suggesting she not tell 

the grand jury about her (Freed’s) social relationship 
with co-employee Davis." (Underscoring supplied.) 

The precise reference at Tr. 1135 = yererred to by 
appellee ist "A. She - a few days prior to that I 

had been out socially with Violet Davis, and she said 
she told me she did not think it was wise that I men- 
tion that to anyone." (Underscoring supplied.) 
Fppellant admits that something like this was said, 

but it occurred long before appellant knew anything 
about the grand jury. The witness had been double dating 
with Davis and Sally Hucks, as Chief Telephone Operator, 
was trying to keep peace in the family of operators. 
Davis was assistant Chief Operator and the girls resent- 
ed favoritism. Sally Hucks had no reason to care if 
Freed told a grand jury all about her social relation- 
‘hip with Davis. § was never an Lesue Ts case. 


Appellant did not attempt to influence Mildred Price 

Hart's testimony and appellee's reference, it is sub- 

mitted bears this out (Tr. 1158). Not only that, but 

it is submitted that this page shows careful rehearsal 

by the prosecution. 

In each case the witnesses testified that they initiated the con- 

tact that was made. Sally Hucks, it is submitted, was doing everything 
she could to stay out of the way of these girls and was net succeeding 


(Tr. 2415). (See also appellant's brief, p. 65.) 
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D. CONCLUSION 
Twice indicted; twice placed in jeopardy of her usbertys unjusti- 


fiably incarcerated in an insane ssylum for 25 days, including last 
year's Christmas holidays; subjected to the atrocious Bellino ‘break-in"; 
pauperized; suffered with her husband the loss of his government jobs 
set upon by her subordinates at The Woodner Hotel; set upon by her 
employers at The Woodner Hotel; set upon by, we submit, ‘the Teamsters 
Union; set upon by the prosecution and horde of FEI agents in full crys; 
forced to accept the services of an attorney who had Lost her trust; 

and so on, ad nauseam -- all this happened to Sally Bucks. 

It is submitted that this case presents not only one of the 
notorious miscarriages of justice in our time, but also [one of the 
notorious persecutions. The indefensible public denigration of this 
hard-working, decent woman is a lesson for all of us. vat happened 
“here, we submit, was brought about, in the main, by men whose love of 
power exceeded permissible limits. And this Court should tell them so 
in no uncertain terms. | 

This case also raises the spectre of a huge, cuper-secret agency 
being used to intimidate citizens for political purposes. And of con- 
fidential FRI information, many years old, collected at the public 
expense, being used to incarcerate citizens in insane ssyluns. 

"It is necessary to throw light on law with history and on 
history with law." Montesquieu,De ltespirit des lois. ‘There is at 


least a little history in this case. 


The case is respectfully submitted for such determination as 


this Court may deem proper and just. 
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Sally T. Hucks, 
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Benedict §. Fibzverald, ure, 
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Washington h, D. C. 
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